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pew EDITOR of a legal publica 
tion, who has travelled many miles 
to various parts of this country, visit 
ing and meeting company counsel and 
insurance practitioners, should and 
must return refreshed because of his 
experiences. Apart from the physical 
and psychological benefits to be de- 
rived from such migrations, it is 
definitely otherwise stimulating to be 
exposed to the barrage of such a 
variety of extraordinary personalities. 
Again, it is enlightening to come face 
to face with problems that have de- 
veloped to proportions of greater im- 
portance in one section of the country 
than in another. But it is completely 
arresting to discover that, in an indus- 
try as tremendous as the insurance 
business, there should be, in spite of 
sectionalism and provincialism, such a 
cohesion and community of purpose, 
and similarity in resolving problems, 
as do exist in this field. 

Whether it be San Francisco, Dallas, 
New Orleans, Chicago, Washington, 
New York or Boston, the editor will 
find, at the close of the opening social 
amenities and general observations, 
that conversations will drift into cer- 
Those 


trained in the law, whether they be 


tain well-defined channels. 


company executives or insurance 


practitioners, desire to discuss the 
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problems of insurance regulation, 


community property laws, the Guertin 
law, commissions and investments in real 
estate, not to-mention other matters 
equally alerting in the insurance law 
field. While it goes without saying 
that a man’s social or economic back- 
ground may give an individualistic 
touch to his conclusions concerning a 
given set of circumstances, it has 
little effect on major problems that he 
has cause to consider. It is a sur- 
prising commentary that even the 
nation’s leading business could reduce 
sectionalism and provincialism to the 
status of a mere rumor. Of course, 
this is not to say that a New England 
insurance attorney, steeped in th 
traditions of The Common Law, could 
be transplanted to the southern part 
of our country without encountering 
some measure of difficulty upon his 
first tussle with the native Civil Law 
practitioner. Nor is the converse true. 
Yet it is very apparent to the casual 
observer, that insurance counsel in 
every section are thinking about the 
same subjects, and are interested in 
what conclusions the counsel in an- 
other part of the country are drawing. 


Nor is the resolution of the indus- 
try’s problems and headaches too dis- 
similar. The mere fact that California 
has seen fit to enact a rate regulatory 
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law different from that of any other state 
is the exception rather than the rule. 
So also, California’s singularity in 
making into law its type of Unemploy- 
ment Disability Insurance Law, doesn’t 
disprove the rule. Texas wants to 
know how California attorneys will 
resolve the current dispute with the 
Bureau of Internal Revenue under 
the Community Property Law. Will 
the estate of a deceased wife be re- 
quired to pay an estate tax upon one- 
half of the cash surrender value of all 
policies on the surviving husband’s 
life? Attorneys all over the country 
are speculating upon the legal and 
economic significance of the decision 
of the Home to absorb the various 
members of the Home Group. 
ECTIONALISM and provincialism 
have long been criticized as creat- 
ing the obstacles in the path of any 
type of concerted action. It took the 
founders of this country some time to 
untangle this snarl when they were 
working on the framework of this 
government. There is still little doubt 
but that these factors hinder the effi- 
cient working of certain businesses 
and perhaps other branches of the 
insurance business, but the insurance 
attorney, by the very nature of his 
responsibilities, must work outside of 
and beyond state lines. 


It isn’t because the United States 
Supreme Court has declared the insur- 
ance business to be engaged in inter- 


state commerce that such a cohesion 
has developed in this field, although it 
is true that the fact has had a tremen- 
dous influence. After all, an attack 
from the outside on a man’s or a 
group's security and privileges, gen- 
erally has a unifying effect as well as 
a tendency to dispel individual differ- 
ences, and to this rule, the insurance 
fraternity is no exception. However, 
in this case, we think that the com- 
pelling force is an intellectual one, 
namely, the subject with which they 
are dealing—the law. Law, having its 
foundation, as it has, in reason, binds 
its followers together in an intangible 


communion. Good or evil, there is no 


doubt but that interest in another’s 
processes of thought transcends any 
sectional sympathy. There are some 
who will deride this rationale of a 
situation that exists as extremely 
utopian and idealistic theorizing on 
the position that the attorney enjoys; 
that attorneys, even insurance attor- 
neys, are engaged in nothing short of 
business in this twentieth century. As 
a practical matter that may be true, 
but a discussion with some of the 
leaders of the profession from various 
parts of the country will give the lie to 
this reply and likewise show that this 
disarming cohesion does exist. 

The fact bears repetition. Such a 
trip is stimulating, thought-provoking 
and should cause others in other fields 
to pause and think. 
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YET... NO BUSINESS ENDEAVOR 

HAS DEVELOPED FOR ITSELF SO 

STRONGLY THE THEME OF SUPER- 
SALESMANSHIP 


ae, PARTICULARLY LIFE 
insurance, is big business. A wager that 
is not a gamble, it depends upon the laws 
of large numbers for success. 


The apparent necessity for more expert 
consideration of the life insurance applica- 
tion than the usual salesman is considered 
qualified to give has caused the companies 
to set up sections or departments devoted to 
the evaluation of risks. Since the ultimate 
evaluator of the risk cannot sit with the 
salesman and the prospect, the companies 
seek to secure all the information in written 
form. Then, from the written information 
alone, the company determines whether or 
not to accept the risk. This is an efficient 
system. Whether it is a good one or not 
depends upon the salesman. 

In ordinary life situations, the written 
application consists of a questionnaire an- 
swered by the applicant, a written statement 
by a physician of the result of a physical 
examination of the applicant, and often 
comments added to both by the salesman. 
Litigation in these situations often centers 
around representations of past physical con- 
dition made to the physician. Sometimes 
these representations are allegedly not passed 
on to the company by the physician, either 
through intent or neglect. Since, in such 
cases, the evaluating center of the company 
is obviously not properly informed, is the 
company bound to the risk it has accepted? 

The largest opportunity for difficulty in 
risk evaluation lies in the “industrial” life 
policy, where the premiums are collected in 
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small installments, and for which no physical 
examination is ordinarily required. The 
evaluator must accept or reject the risk on 
the basis of a written application, the an- 
swers to which are generally filled in by 
the salesman, although the signature of the 
applicant is required. 

All too often, reported cases demonstrate 
that all the information sought by the eval- 
uator does not appear on the written appli- 
cation—or that the information given is 
inaccurate, or absolutely misleading. Al- 
most invariably, the representatives of the 
applicant take the position that the infor- 
mation sought was correctly given to the 
salesman, who, through fraud, negligence 
or misconstruction, failed to properly record 
it upon the application. 


In both ordinary and “industrial” life 
cases it is when all the correct information 
does not reach the evaluator that the courts 
must determine whether or not the salesman 
is the “agent”—the alter ego—of the com- 
pany. For if the salesman is truly an 
“agent,” then the misfortune lies with the 
company, when information has been cor- 
rectly given to the agent, but not trans- 
mitted to the evaluating section. 


No insurance company is required to issue 
a policy. It may determine for itself the 
basis on which a policy shall be issued— 
and it may certainly require that all perti- 
nent facts about a potential insured be put 
into writing. 


Insurance salesmen often receive oral in- 
formation, either pertinent or not to the 
risk. In most rescission cases, the company 
is faced with claims that the insured has 
indeed correctly informed the company, 
through the agent, although the information 
does not appear upon the application. For 
these reasons, as well as for the purpose of 
evaluation, the companies have sought, in 
almost all life applications, to limit the appli- 
cant and the salesman to written informa- 
tion in the application. The application 
includes a statement to the effect that the 
company is not to be bound by any state- 
ment not appearing on the face of the 
application. 


The salesman certainly works for the 
company, in that the company contracts 
with him and agrees to pay him either on 
the basis of policies sold by him, or, in some 
instances, on a salary basis. The use of 
the limitation in the application would, how- 
ever, seem to make the salesman a peculiar 
sort of employee. It makes him one who 
can afford to be deaf, dumb and blind so 
far as the company is concerned. If the 
limitation is present in the application, and 
if it is carried out to its full extent, the 
salesman is clearly not responsible to the 
company for the transmittal of any infor- 
mation about the potential insured—this, 
though the salesman may be able to see for 
himself that the applicant is suffering from 
a disease which would make him uninsur- 


The author, who is a member of the law firm, Duke & Lowe 
of Atlanta, Georgia, acknowledges the material assistance of 
Charles M. Lokey in the preparation of this article. Mr. Lokey 
is associated with the Atlanta, Georgia, firm, Lokey & Bowden 
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able. In one case, the salesman could plainly 
see that the applicant was pregnant. He 
allowed the question concerning pregnancy 
to be answered in the negative. Later, re- 
covery on the policy was denied. 


Limitation of Agency 


Is the salesman an agent in the limitation 
cases? When one person is acting as agent 
for another, the agency may certainly be 
limited as between the principal and agent. 
And the authority of the agent, as between 
the agent and a third person, may be limited, 
provided the limitation is made known to 
the third person. For example, if a large 
corporation has three or four different manu- 
facturing plants, each with its own purchas- 
ing agent, it may limit the authority of each 
purchasing agent so that he may purchase 
only goods needed for his particular plant. 
If the corporation informs its suppliers di- 
rectly that it has so limited the agents, a 
supplier of motor parts could not expect 
to deal with the purchasing agent of the 
washing machine division of the same cor- 
poration. 

3ut in the insurance situation, there is 
the peculiarity that the company ardently 
desires certain information. When that in- 
formation is obtained by the salesman, but 
does not appear on the application, the in- 
surance company has what it wants, but 
does not have it in the form it wants. 

This 


famous 


problem is demonstrated in the 
of Ne Y ork Life Insurance 
'. Fletcher, 117 U. S. 519. In the 
Fletcher case, the agent of the company, 
without the knowledge of the applicant, 
wrote down false answers to questions mate- 
rial to the risk. The application was signed, 
unread, by the applicant. The company 
assumed the risk on the basis of the appli- 
cation. The policy statéd that no informa- 
tion not on the application would bind the 
company, and a copy of the application was 
attached to the policy. The United States 
Supreme Court made the following state- 
nent in its decision after the company sued 
to avoid the policy on the basis of the 
falsity of the answers in this application: 


a 


case 
Company 


“ 


If the policy can stand with the appli- 
cation avoided, it must stand upon parol 
statements not communicated to the com- 
pany. This, of course, cannot be seriously 
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maintained in the face of its notice that only 
statements in writinz forwarded to its off- 
cers would be considered. A curious result 
is the outcome of the instruction. If the 
agents committed no fraud the plaintiff can- 
not recover, for the answers reported are 
not true; but if they did commit the im- 
puted fraud he may recover, although, upon 
the answers actually given, if truly reported, 
no policy would have been issued. Such 
anomalous conclusions cannot be maintained.” 


If the salesman is an agent of the com- 
pany, it would that this statement 
from the Fletcher case could not be entirely 
correct. If the salesman is an agent, the 
salesman the company, as a matter of 
law. Therefore, any information which has 
come to the salesman is actually in the 
possession of the company. Once the infor- 
mation is in possession of the company, it 
should be the responsibility of the company 
to see that the information is transmitted 
to that section or that officer of the company 
whose duty it is to determine questions of 
accepting applications for insurance. 


seem 


is 


Imputed Knowledge 


The necessity that the information upon 
which a decision as to issuance of a policy 
is based be considered by experts in the 
home office of the company, and the con- 
comitant possibility of salesman error of 
omission or commission in the preparation 
of the application and accompanying infor- 
mation, have not influenced the appellate 
courts to depart one whit from the estab- 
lished rules of agency law in those cases 
where the company has not placed any 
limitation upon the authority of the sales- 
man and has not communicated any limita- 
tion to the applicant at the inception of the 
transaction. The knowledge of the salesman 
is always imputed to the insurer in such 
situations. Indeed, in most of those cases 
a policy would not have been issued had 
the evaluating section of the company been 
given the information furnished the sales- 
man. Nevertheless, it is the duty of the 
company procure salesmen who will 
properly and honestly inform it. Only in those 
cases where it appears that active fraud 
was practiced upon the salesman can the 
company escape liability by showing that 
there was a failure to reveal pertinent infor- 
mation. The cases involving no limitation 
of salesman’s authority are absolutely con- 
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sistent, according to our research; the cases 
here listed all allowed a recovery to the 
insured’s beneficiary: Longo v. John Han- 
cock Mutual [4 CCH Lire Cases 214], 142 
S. W. (2d) 871 (Mo., 1940); Massachusetts 
Bonding & Insurance v. Williams, 167 So. 
12 (Fla., 1936); Texas Prudential Insurance 
v. Beach, 98 S. W. (2d) 1057 (Tex., 1936); 
Farmers & Banker’s Insurance v. Mathers, 
284 N. W. 286 (Neb., 1939); Prudential In- 
surance Company v. Lawnsdail [10 CCH Lire 
Cases 209], 15 N. W. (2d) 880 (Lowa, 1944); 
Jacobs v. Southern National Life [10 CCH 
Lire CAsEs 650], 21 So. (2d) 173 (La, 
1945); Turner v. Mutual Benefit Association 
{12 CCH Lire Cases 14], 24 N. W. (2d) 
534 (Mich., 1946); Boston Insurance v. Rain- 
water, 197 S. W. (2d) 118 (Tex., 1946); 
Carter v. Business Men’s Assurance, 19 F. 
Supp. 599 (D. C. Ky., 1937); Wilkinson v. 
Union Mutual Life, 2 Dill 570, 29 Fed. Cas. 
1268; Norwich Union Indemnity Company v 
Kobacher & Sons, 31 F. (2d) 411, cert. den., 
280 U. S. 588; New Jersey Mutual Life v. 
Baker, 94 U. S. 610, 24 L. Ed. 268; Stix 
v. Continental Assurance Company, [6 CCH 
Lire CASEs 174], 3 So. (2d) 703 (Fla., 1941); 
New York Life v. Chapman [8 CCH LIFE 
Cases 174], 132 F. (2d) 688 (CCA 8, 1943) 
and Gillan v. Equitable Life [8 CCH Lire 
Cases 98], 6 N. W. (2d) 782 (Neb., 1942). 


Three Factual Situations 


Where a limitation upon the salesman’s 
authority is expressed in the application, 
three broadly arbitrary classifications of 
factual situations may be said to exist: 

(1) The guilty applicant situation: This 
exists when the applicant willfully conceals 
or willfully fails to reveal facts material to 
the risk sought by the company. 

(2) The collusive situation: This exists 
when the facts are revealed to the agent 
by the applicant, but do not appear on the 
face of the application, and both the agent 
and the applicant are affirmatively aware of 
their failure to appear. 

(3) The guilty agent situation: This exists 
when the applicant reveals the facts to the 
agent, but the agent fails to transmit them 
to the company. This situation presupposes 
that the applicant does not know that the 
agent has failed to transmit the facts, either 
because of a failure to read the application, 
or some other reason. 


The courts have had little difficulty with 
either of the first two situations. 


Guilty Applicant 


A good example of the first situation is 
Telford v. New York Life Insurance Com 
pany, 56 P. (2d) 294 (Cal., 1936), where 
the applicant failed to disclose that he had 
previously undergone a surgical operation. 
The undisputed testimony of the medical 
examiner and salesman was that the infor- 
mation had not been orally disclosed, and 
it did not appear on the face of the applica- 
tion. The court very properly denied re- 
covery on the policy, there being no agency 
problem. 

Other examples of this situation are: 
Equitable Life Assurance v. McCausland, 200 
A. 85 (Penn., 1938) ; Mutual Life v. Wineberg 
[8 CCH Lire CAses 832], 49 N. E. (2d) 44 
(Ill., 1943); Bloedow v. Nitschke, 1 N. W. 
(2d) 762 (Wis., 1942); Russo v. Metro 
politan Life [1 CCH Lire Cases 206], 3 A. 
(2d) 844 (Conn., 1939); Gillan v. Equitable 
Life [8 CCH Lire Cases 1078], 10 N. W. 
(2d) 693 (Neb., 1943); Kelly v. John Hancock 
Mutual [10 CCH Lure Cases 26], 38 A. (2d) 
176 (Conn., 1944); McInerney v. Metropolitan 
Life [8 CCH Lire Cases 1024], 33 A. (2d) 
259 (Penn. Super., 1943); Prudential Insur- 
ance v. Lampley [9 CCH Lire CAsEs 990], 
180 S. W. (2d) 399 (Ky., 1944); Anastasio 
v. Metropolitan Life [7 CCH Lire Cases 
712], 27 A. (2d) 510 (Penn. Super., 1942) 
and Mutual Benefit Association v. Alley, 187 
S. E. 456 (Va., 1939). 


In the second situation, under somewhat 
similar factual circumstances, there is a 
division in appellate court opinion. 

Illustrative of the line of a case allowing 
recovery to the beneficiary is Lampke v. 
Metropolitan Life, 279 N. Y. 157, 18 N. E. 
(2d) 14. The applicant made false state- 
ments in his application, but informed the 
salesman of his ill health. The application 
was not attached to the policy. The limi- 
tations in the policy were held ineffective, 
the court holding the company estopped by 
reason of the information communicated 
to the agent. 

Similar in result, though slightly different 
in facts and reasoning, are Martinez v. First 
Texas Prudential, 90 S. W. (2d) 645 (Tex., 
1936) and lVatkins v. Prudential Insurance 
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[5 CCH Lire Cases 621], 151 S. W. (2d) 
462 (Mo., 1941). 

The trend of the courts in situations of 
the second type, however, is correctly to- 
ward a denial of recovery where both the 
applicant and the salesman know that mis- 
representations have been made. 

Short shrift was given the case of Aetna 
Life Insurance v. Ponton, 179 S. W. (2d) 862 
(Ark., 1944) in which the applicant, the 
salesman and the medical examiner all knew 
of and failed to disclose the high blood 
pressure of the applicant. The application, 
attached to the policy, contained both war- 
ranty and limitation clauses. 

A “good health” clause served as the 
weapon for denial of recovery in the case 
of Phipps v. American National Insurance, 
116 S. W. (2d) 800 (Tex., 1938) where the 
salesman, being informed of the applicant’s 
ill health, blithely stated, “We are out for 
business today,” before cleverly extracting 
the first premium payment from the unsus- 
pecting sufferer. The application was not 
attached to the policy. 

A Kentucky case, Galbraith’s Adm. v. 
Arlington Mutual, 12 Bush (Ky.) 29, suggests 
that the applicant may not recover when he 
knows that the agent failed to mention a 
disease in the application, inasmuch as he 
must have known that the salesman was 
transcending his authority in failing to write 
down the information—a conjecture as to 
the mental processes of the diseased which 
seems a reasonable enough solution to a 
sticky problem. Several other cases in the 
same vein are: LeClerc v. Prudential Insur- 
ance [10 CCH Lire Cases 328], 39 A. (2d) 
763 (N. H., 1944); New York Life v. Patten, 
106 S. E. 183 (Ga., 1921); National Life & 
Accident v. Atwood [11 CCH Lire Cases 
365], 194 S. W. (2d) 350 (Tenn., 1946); 
McGee v. Capitol Mutual Association of Jef- 
ferson City, 116 S. W. (2d) 204 (Mo., 1938) 
and Rushville National’ Bank v. State Life, 
1 N. E. (2d) 445 (Ind., 1936). 


Guilty Agent 


It is in the third situation, however, that 
the problem becomes really difficult. The 
usual case finds the court confronted with 
an application devoid of a material fact, a 
deceased applicant who has allegedly re- 
vealed that fact to the salesman—who has 
conveniently failed, either to include it in 
the application, or to report it otherwise to 


the company—and a poor, but deserving 
widow. 

The court must juggle, often heavy-hand- 
edly, these hot potatoes, while spinning on 
its nose a card reminding it that juries sel- 
dom decide for insurance companies, no 
matter what the factual status.’ 

A variety of formulae have been evolved, 
many depending upon the absence or pres- 
ence of a printed statement in the applica- 
tion attempting to limit the salesman’s 
authority and/or upon the attaching of the 
application to the policy. 

A sampling of the cases wherein a limita- 
tion upon the authority of the salesman 
appears in the application or is otherwise 
directly communicated to the applicant at 
the inception of the dealings, shows the 
courts divided, with the slight weight of 
authority favoring the company. The courts 
which do not consider the question of 
whether or not the application is attached 
to the policy as delivered follow the general 
trend already outlined. 


Sensible Approach 


The case of New Furniture & Undertaking 
Company v. Tri-County Burial Club, 109 
S. W. (2d) 146 (Ark., 1937), seems unusu- 
ally sensible. When statements made to 
the salesman did not appear in the applica- 
tion, the court held that the salesman’s 
knowledge should be imputed to the insurer 
—provided that the salesman had actual 
authority and direction from the company 
to investigate the elements of the risk. It 
went on to hold that even though the ap- 
plicant fraudulently misled the salesman, the 
company would still be bound if a policy 
had been issued on the basis of the true 
answers. Certainly the second premise is a 
sound one—and cases of that sort have come 
up. The first is even more sound. Clearly, 
the insurer should not be able to limit its 
liability, while at the same time encour- 
aging the salesman to procure information 
other than that upon the application “on the 
side.” 

Other cases along this line may roughly 
be classified into: the “down the line” cases, 
in which the courts simply hold the com- 
pany absolutely responsible for the sales- 
man’s activities; the interpretation cases; 
the “couldn’t read” cases; the statutory 
cases and a single “peculiar” case. 
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‘Down the Line’’ Cases 


The formula of the “down the line” cases 
follows the trend of this quotation: 

“No form of words can wipe out the fact 
that the insured truthfully informed the in- 
surer, through its agent, of all matters per- 
taining to the application.” 

On that premise, the court simply holds 
the company bound, as occurred in Oredson 
v. Woodmen of the World Life [6 CCH Lire 
Cases 793], 1 N. W. (2d) 413 (Minn., 
1941), provided the jury is convinced that 
correct information was given to the agent, 
whether it appeared on the application or 
not. 

This rule is a harsh one, certainly, but it 
does place the responsibility for the con- 
duct of its salesmen upon the company, al- 
though in the face of the company’s effort 
to inform the applicant that it does not in- 
tend to secure information from any source 
other than the application. A number of 
similar cases have followed this general 
trend: Bank Savings Life v. Butler, 38 F. 
(2d) 972 (CCA 8, 1930); Lueders’ Exr. v. 
Hartford Life, 12 F. 465 (CCA Mo., 1882) ; 
Columbian National Life v. Lanigan, 19 So. 
(2d) 67 (Fla., 1944) ; National Life v. Rigney 
[9 CCH Lire Cases 417], 180 S. W. (2d) 847 
(Ky., 1940); Russell v. Glens Falls Indem- 
nity Company, 279 N. W. 287 (Neb., 1938) ; 
Union Life v. Evans, 101 S. W. (2d) 778 (Ark., 
1937) and Woodmen of the.World Life v. 
Sanders [4 CCH Lire Cases 984], 145 S. W. 
(2d) 28 (Ark., 1940). 


Interpretation Cases 


The interpretation cases follow the trend 
of Mutual Benefit Life v. Robinson, 58 F. 723, 
22 L. R. A. 325 (CCA8, 1893), in which 
the examining physician was familiar with 
the only occasion when the applicant had 
spit up blood. On being reminded of it by 
the applicant, the physician commented that 
it had been caused by temporary and un- 
usual exertion and answered the question 
as to blood spitting in the negative. The 
company was properly held bound by this 
answer, as so interpreted. 

Two cases, similar in reasoning and re- 
sult are Security Benefit Association v. Glenn, 
67 P. (2d) 790 (Okla., 1937) and Phoenix 
Insurance Company v. Warttemberg, 79 F. 
245. 


In the cases State Insurance Company v. 
Gray, 25 P. 197 (Kan., 1890) and Cato v. 
Hospital Care Association [6 CCH Lire Cases 
730), 17 S. E. (2d) 671 (N. C., 1944), in 
which the applicants could not read, the 
company was estopped from taking advan- 
tage of the falsity of the answers in the 
application, since it appeared that the appli- 
cant had answered truthfully. In each in- 
stance, there was evidence that the applicant 
“relied” upon the salesman. 

In several jurisdictions, statutes compli- 
cate the company’s problem by providing 
that the salesman is always the agent of the 
insurer, despite limiting clauses. The com- 
pany is held liable if the facts demonstrate 
that the salesman inserted false answers. 
Such was the case in Continental Life Insur- 
ance Company v. Chamberlain, 132 U. S. 304, 
33 L. Ed. 341, (Iowa Statute) and North- 
western Mutual Life v. Cohn Bros., Inc. {1 
CCH Lire Cases 422], 102 F. (2d) 74 (CCA 
9, 1939). 


‘“‘Peculiar’’ Case 


In the “peculiar” case, Doran v. John Han- 
cock Mutual Life, 116 S. W. (2d) 459 (Tex., 
1938), the salesman copied answers given 
correctly in the first application onto the 
second one, the applicant’s situation had, 
however, meanwhile changed. The premium 
was paid at the date of the first application, 
to which the policy was retroactive, and 
recovery was allowed on the theory that the 
salesman had at least apparent authority 
to make out the second application. 

The more conservative cases, in which the 
true answers were allegedly given the sales- 
man who falsely wrote them, deny recovery 
to the beneficiary, and generally proceed 
upon the theory that the signature of the 
applicant to an application embodying a 
limitation is sufficient evidence to demon- 
strate that the applicant knew of the limita- 
tion and should, therefore, have assured 
himself of the truth of the answers. 

Disclosure of medical history to the sales- 
man, rather than to the medical examiner, 
did not avail in Lawien v. Metropolitan Life 
Insurance Company [6 CCH Lire Cases 528], 
300 N. W. 823 (Minn., 1941), where the ap- 
plicant was held under a duty to read the 
limitation—oral testimony not being admit- 
ted to vary the application. 
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Evidence that the salesman had affirma- 
tive authority to receive information that 
the applicant had tuberculosis and to waive 
that objection was held a prerequisite in 
Southern Surety Company v. Benton, 280 
S. W. 551 (Tex., 1926), to an effort to orally 
enlarge upon the application, in the face 
of a printed limitation thereon. 


Ratification of Answers 


The signature of the applicant is a ratifi- 
cation of the answers upon the application, 
warranting their correctness, the court said, 
in Republic Mutual Insurance Company v. 
Wilson, 35 N. E. (2d) 467 (Ohio, 1940), 
holding for the company. 

Similar reasoning is found in other cases 
denying liability in the face of charges that 
the application does not contain the answers 
given by the applicant. Eskew v. Life In- 
surance Company of Virginia, 3 S. E. (2d) 
251 (S. C., 1938); Prevete v. Metropolitan 
Life Insurance Company [6 CCH Life Cases 
609], 22 A. (2d) 691 (Penn., 1941) ; Kasmer 
v. Metropolitan Life Insurance Company [3 
CCH Lire Cases 842], 12 A. (2d) 805 (Penn., 
1940); Davis v. Metropolitan Life Insurance 
Company, 161 Ga. 568, 131 S. E. 490 (Ga., 
1926) ; Ryan v. World Mutual Life, 41 Conn. 
168, 18 Am. Rep. 490; Commonwealth Life v. 
Bruner [10 CCH Lire Cases 571], 185 S. W. 
(2d) 408 (Ky., 1945) ; Pratt v. Mutual Life of 
N. Y. [9 CCH Lire Cases 450], 145 P. (2d) 
113. (Kan., 1944); Distassio v. American 
United Life [9 CCH Lire CAseEs 661], 179 
S. W. (2d) 610 (Mo., 1944); Mutual Life of 
N.Y. v. Lambert, 34 F. (2d) 215 (Mo., D. C., 
1929); Resinkoff v. Equitable Life Assurance 
{9 CCH Lire Cases 402], 45 N. Y. S. (2d) 
650 (N. Y., 1943) ; Boucouvalas v. John Han- 
cock Life [1 CCH Lire Cases 746], 5 A. (2d) 
41 (N. H., 1939); Metropolitan Life Insur- 
ance Company v. Coddington [7 CCH Lire 
Cases 271], 26 A. (2d) 41 (N. J., 1942) ; San 
Angelo Life v. Haynes, 106 S. W. (2d) 363 
(Tex., 1937); Metropolitan Life Insurance 
Company v. Samis, 192 A. 335 (Md., 1937) ; 
Inman v. Sovereign Camp, W. O. W., 189 
S. E. 496 (N. C., 1937) and Metropolitan Life 
Insurance Company v. Lodzinski, 188 A. 681 
(N. J., 1936). 


Attachment Theory 


Some jurisdictions have made, and some 
still make, a great point, in their jugglings, 
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of attaching a copy of the application to the 
policy when delivered. In an effort to find 
an additional safeguard, beyond that of ju- 
dicial protection to the company in the face 
of hostile juries, they have seized upon the 
idea that an insured should re-read the ap- 
plication when he reads his policy and 
promptly notify the company if the applica- 
tion is incorrect. Of course, this theory is 
utterly puerile, since any open-minded judge 
should recognize that not one in a thousand 
persons reads his policy when it is deliv- 
ered—and not one in a hundred thousand 
can understand it. But these attachment 
cases, and there are many, represent an 
honest effort to find a way out of a difficult 
hole. 

Jurisdictions holding to the attachment 
theory consistently allow recovery when the 
application is not attached to the policy, 
even though the clause limiting the sales- 
man’s authority is a part of the application 
and even though there is a similar limitation 
in the policy itself. One court made the 
correct comment that the insured is under 
no duty to read the policy when the appli- 
cation is not attached. Courts maintaining 
this attitude decided the following cases: 
Hart v. Prudential Insurance Company, 117 
P. (2d) 930 (Calif., 1941); Tubbs v. Dwell- 
ing House Insurance Company, 48 N. W. 296 
(Mich., 1891) ; Gulf Life Insurance Company 
v. Bloodworth, 35 S. E. (2d) 662 (Ga., 1945) 
and DeSoto Life Insurance Company v. Joh-- 
son, 187 S. W. (2d) 883 (Ark., 1945). 


Where the application is attached to the 
policy, some jurisdictions refuse recovery 
on the theory that the insured should have 
read and corrected any errors in it, as, for 
example, in the cases: IJndovina v. Metro- 
politan Life Insurance Company, 5 A. (2d) 
556 (Penn., 1939); Williams v. Black Hills 
Benefit Life, 19 N. W. (2d) 769 (N. D., 1945) 
and Metropolitan Life Insurance Company v 
Alterovitz, 14 N. E. (2d) 570 (Ind., 1938). 

Other jurisdictions, however, view attach- 
ment of the application indifferently, hold- 
ing that the insured will not read the policy 
anyway and that the agent is that of the 
company. It is possible that many of the 
cases allowing recovery without making ref- 
erence to attachment would similarly handle 
a contention that attachment of the appli- 
cation offers protection to the company. It 
was thus in: Atlas Life Insurance Company 
v. Sullivan, 52 P. (2d) 28 (Okla. 1936); 
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Geiego v. New York Life, 102 P. (2d) 31 
(N. Mex., 1940) ; Sovereign Camp, W. O. W. 
v. Alcock, 117 S. W. (2d) 938 (Ky., 1938) and 
Union Life Insurance Company v. Johnson, 
133 S. W. (2d) 841 (Ark., 1939). 

Where the salesman’s authority is not 
limited in the application, but is limited in 
some manner in the policy itself, false an- 
swers in the application, written by the 
salesman, are generally of no avail to the 
company. One of the better solutions to 
this type of problem is the holding in Rhodes 
v. Mutual Benefit H. & A. Association, 194 
S. E. 33 (Ga., 1937), that the existence of 
the limitation cannot be known until the 
policy is delivered, so that the limitation 
applies only to subsequent matters, the com- 
pany being estopped from asserting the fal- 
sity of the answers in the application when 
the salesman was orally given false infor- 
mation. 

Others using similar reasoning and arriv- 
ing at the same conclusion are: Hulme v. 
Great National Life Insurance Company, 116 
S. W. (2d) 459 (Tex., 1938); Rakowski v. 
Metropolitan Life Insurance Company [10 
CCH Lire Cases 666], 59 N. E. (2d) 514 
(Ill., 1945) and Standard Life & Accident v 
Fraser, 76 F. 705 (CCA 9, 1896). 


“Good Health’’ Clause 


Some companies have attempted to fur- 
ther protect themselves by the use, in the 
application and policy, of a “good health” 
clause. Varied treatment has been given 
to this general limitation, which, in effect, 
causes the applicant to gamble as to whether 
or not he is in “good health” on the date 
of the delivery of the policy. 

In Southern National Insurance Company 
v. Heggie [9 CCH Lire Cases 94], 174 S. W. 
(2d) 931 (Ark., 1943), the applicant was not 
in good health at the date of the delivery 
of the policy, and the “good health” clause 
was held waived in the face of evidence 
that the agent had not properly recorded 
facts given him with respect to the condi- 
tion existing on the date of delivery of the 
policy. 

In other cases, however, the company has 
not been held liable, either when the bad 
health was known at the date of the appli- 
cation, or when the applicant became ill 
between the application date and the deliv- 
ery date—forn example: Drilling v. New York 
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Life Insurance Company, 137 N. E. 314 (N. Y., 
1922); Western & Southern Life v. Edelen, 
95 S. W. (2d) 1062 (Ky., 1936) and Western 
& Southern Life v. Downs [11 CCH Lire 
Cases 236], 191 S. W. (2d) 576 (Ky., 1945). 


Opposing Schools of Thought 


The cases cited herein demonstrate that 
two very general, but absolutely inimical, 
schools of judicial opinion have arisen in 
this country with respect to handling limi- 
tations upon the authority of insurance sales- 
men. Possibly the two trends are best 
illustrated in two leading cases, New York 
Life Insurance Company v. Fletcher, 117 
U. S. 519, upholding the limitation and re- 
fusing recovery, and Prudential Insurance 
Company of America v. Saxe [8 CCH Lire 
CAseEs 229], 134 F. (2d) 16, cert. den., 319 
U. S. 745, allowing recovery in the face 
of the limitation. 

The Fletcher case was discussed on facts, 
supra. It simply holds that unless informa- 
tion about the applicant reaches the com- 
pany in the manner decreed by the company, 
the company is not bound, though the sales- 
man has been fully informed and has, by his 
own carelessness, or by reason of inten- 
tional oversight, failed to inform the com- 
pany fully. 

In the Saxe case, the limitation was em- 
bodied in the policy to the effect that certain 
waivers could be made only by particular 
officers of the company, and then only in 
writing. 


When the information requiring 
the waiver was correctly given a salesman 


in the office of the company, and premium 
payments were subsequently accepted, the 
company was held bound without regard to 
the attempted limitation upon the method 
of referring the information to the proper 
department of the company. Justice Rut- 
ledge, then presiding over the District Court 
of Appeals, adroitly juggled the matter as 
the following quotation discloses: 

“If this were legally effective, [the limi- 
tation clause] there would be no way in 
which the company would acquire knowl- 
edge or be given notice of facts adverse to 
its interest. The only way such facts could 
be made legally effective against it would 
be by endorsement or waiver on the policy 
by one of the officers authorized to do this. 
Until that should be done, it could not be 
regarded in law as even knowing of the 
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matter. Such a result would be absurd on its 
face. While a corporation may, within limits, 
bound [sic] the authority of officers and 
agents to make contracts, waivers or repre- 
sentations, whether promissory or of fact, it 
cannot disable itself entirely to receive in- 
formation or notice of facts affecting its 
interests, as the clause depriving all agents 
of such powers attempts to do. Otherwise, 
it would become an incorporeal being, not 
only ‘invisible, intangible, existing only in 
the contemplation of the law,’ but one le- 
gally deaf and blind as well. There is no 
such legal creature.” 

In the case of Stillson v. Prudential Insur- 
ance Company of America [12 CCH Lire 
Cases 343], 42 S, E. (2d) 121 (Ga., 1947), 
one of the commentators was of counsel 
for the beneficiary. The Supreme Court of 
Georgia, taking jurisdiction of the case after 
the Georgia Court of Appeals had evenly 
divided in decision, decided, in dicta, at 
least, to align itself with the Saxe viewpoint. 
Previously, a recent Georgia decision had 
made much of the attachment of the appli- 
cation, with the accompanying limitation, to 
the policy when delivered. Though not a 
full bench decision, there being two dis- 
sents, it is an indication of a powerful trend 
toward making companies responsible for 
their salesmen in spite of attempted limita- 
tions. In the Stillson case, a strong factor 
favoring the beneficiary was the evidence 
that the salesman had, by a trick, prevented 
the applicant from reading any part of the 
application, including the limitation, during 
the signing of it. 

The trend indicated by the Sare and Still- 
son cases should make companies more fully 
aware of the fatal weakness of their posi- 
tion. The companies desire, and must have, 
correct information about the physical con- 
dition and tendencies of the applicant, for 
they must attempt to,make the life insur- 
ance business as nearly an exact science as 
the gamble upon the span of human life 
can become, 


Super-Salesmanship 


Yet, through the years, no business en- 
deavor has developed for itself so strongly 
the theme of super-salesmanship. It is the 
effort of the sales branches of the companies 
to sugar-coat the information asked in the 
application, that has caused the majority 
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of the litigation outlined here. The compa- 
nies do not need to lobby for legislative 
action to protect them in backing up the 
limitations they attempt to put in the appli- 
cations. The various courts, state and fed- 
eral, do not need to be chastened because 
their decisions vary. No, indeed. It is the 
companies that need to clean house so that 
super-salesmanship shall not interfere with 
the proper collection of information. 


Remedy Outlined 


Here is how the companies may proceed 
to “eat their cake and have it, too”: 

(1) Application forms should be printed 
in large, easy-to-read type. The questions 
should be simple, short and easy to answer. 
There should be ample space for complete 
answers to all questions. No one question 
should refer to more than one subject, nor 
to more than one disease. 

(2) Answers to every question in the 
application should be entered in the hand- 
writing of the applicant, save for informa- 
tion entered by the medical examiner. The 
signature of the applicant should be wit- 
nessed by a disinterested person. 

(3) In simple, clear language, the appli- 
cant should be informed, both at the top 
and at the end of the application, that it is 
necessary that he read and answer each 
question personally, without aid from the 
salesman; that the salesman can neither give 
nor receive oral information about the ap- 
plication and that the company must and 
will base its decision as to the issuance of a 
policy upon the information contained there- 
in alone. 


(4) The companies should, as a matter of 
truth, directly deny salesmen the authority 
to inquire into the risk in any manner, re- 
quiring each salesman to notify orally the 
applicant that he is not authorized to re- 
ceive any information or to comment upon 
or interpret the words of the application. 


The greatest hurdle of the company be- 
fore a jury, in limitation cases, is convincing 
the twelve good and true men that the agent 
has not hornswoggled the applicant—which 
he often has. Will not this written evi- 
dence, in the hand-writing of the applicant, 
serve as a powerful weapon in the hands of 
the advocate who represents a company and 
salesman who have honestly attempted to 
procure the truth? [The End] 
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The Case for Subrogees 
Under the Federal Tort Claims Act 


By J. PAUL BRENTON 


PROPOSES AN ANSWER TO THE QUESTION 
CURRENTLY THE SOURCE OF CONSIDERABLE LITIGATION 


‘Tse ULTIMATE ANSWER to a very 
important question to the insurance in- 
dustry is currently being litigated in our 
federal courts. The question is: May an 
insurance company which has, in accordance 
with the terms of the policy issued by it for 
damage sustained after January 1, 1945, paid 
to the property of its insured the loss 
caused by the negligent or wrongful act or 
omission of an employee of the government 
while acting within the scope of his employ- 
ment, sue the United States of America 
under the Federal Tort Claims Act for the 
recovery of the amount paid by it? 

The statute involved is Section 410 (a) of 
the Federal Tort Claims Act (60 Statutes 
843, 28 U. S. C. Section 931 (a)) which reads 
as follows: 

“Sec. 410 (a) Subject to the provisions 
of this title, the United States district court 
for the district wherein the plaintiff is resi- 
dent or wherein the act or omission com- 
plained of occurred including the United 
States district courts for the Territories and 
possessions of the United States, sitting 
without a jury, shall have exclusive juris- 
diction to hear, determine, and render judg- 
ment on any claim against the United States, 
for money only, accruing on and after 
January 1, 1945, on account of damage to or 
loss of property or on account of personal 
injury or death caused by the negligent or 
wrongful act or omission of any employee of 
the Government while acting within the 
scope of his office or employment, under cir- 
cumstances where the United States, if a 
private person, would be liable to the claim- 


ant for such damage, loss, injury, or death 
in accordance with the law of the place 
where the act or omission occurred. Sub- 
ject to the provisions of this title, the United 
States shall be liable in respect of such 
claims to the same claimants, in the same 
manner, and to the same extent as a private 
individual under like circumstances, except 
that the United States shall not be liable for 
interest prior to judgment, or for punitive 
damages. Costs shall be allowed in all courts 
to the successful claimant to the same extent 
as if the United States were a private liti- 
gant, except that such costs shall not in- 
clude attorneys’ fees.” 

Title IV of the Legislative Reorganization 
Act of 1946 (Public Law 601, 79th Congress) 
is known as the Federal Tort Claims Act 
and the section quoted above is the portion 
of said act that has accounted for the current 
question as put in issue by our government 
attorneys as against subrogation attorneys. 


Waiver of Immunity 


On August 2, 1946, the effective date of 
the act, Congress, by the enactment of the 
Federal Tort Claims Act, waived the im- 
munity of the United States from general 
tort liability; and insurance companies, sub- 
rogation attorneys and lawyers with repu- 
table, legal, analytical ability immediately 
concluded thereby that at long last subroga- 
tion claims or those covered by insurance 
might now be settled administratively by all 
the federal agencies and might be pressed 
against the government by suit in tort. 
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Prior to the dismissal of the complaint in 
Old Colony Insurance Company v. U, S., Civil 
No. 792, D. C. S. D., Ohio, by the District 
Court for the Southern District of Ohio, on 
June 17, 1947, it occurred to no one outside 
the offices of the Attorney General who had 
studied the act that it might possibly be con- 
tended that the act did not authorize the 
maintenance of suits upon derivative claims, 
much less that a court would sustain such a 
contention, 


Because of the interest engendered by the 
decision in the Old Colony case and several 
decisions in like cases subsequent thereto 
and because the final result is of tremendous 
importance to the insurance industry, this 
article is therefore impelled. 


Old Colony Case 


At the outset the claim in the Old Colony 
case was just another routine automobile 
subrogation claim. Suit was brought by Old 
Colony Insurance Company, a Massachusetts 
corporation, against the United States of 
America to recover $278.78 paid by it to 
James R. Elliott under and by reason of an 
automobile collision insurance policy issued 
by it to James R. Elliott. Elliott’s parked 
automobile was struck and damaged in Ohio 
due to the alleged negligence of a United 
States soldier while driving a United States 
Army truck in the scope of his employment, 
or office. The complaint was filed in the 
United States District Court at Dayton, 
Ohio. To the complaint the defendant, the 
United States of America, filed its motion 
to dismiss. 


Motion To Dismiss 


Although in the Old Colony case the gov- 
ernment asserted only two grounds in sup- 
port of its motion to dismiss the complaint, 
it has added a third ground in subsequent 
litigation. The grounds are: (1) The Fed- 
eral Tort Claims Act does not authorize the 
maintenance of suits upon derivative claims. 
(2) The Anti-Assignment Statute, 31 U. S. C. 
203, forbids such an action brought by an 
insurance company subrogee. (3) Such an 
action may not be maintained because not 
brought by the Real Party in Interest as 
provided by Rule 17 (a) of the Rules of 
Civil Procedure 
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The first contention of the government 
was sustained in the following cases: Old 
Colony Insurance Company v. U. S., Civil No 
792, D. C. S. D., Ohio; Rusconi, Admr. 2 
U. S., Civil No. 7046B, D. C. S. D., Calif 
and Michelson & American Automobile In- 
surance Company v. U. S., Civil No. 1574, 
ot. &. B. aoe S F. 


Its second contention was supported in the 
following: McCasey & Michigan Fire and Ma 
rine Insurance Company v. U. S., Civil No. 
5991, D. C. E. D., Mich. and Reagan & De- 
troit Auto Inter-Exchange v. U. S., Civil No. 
6120, D. C. E. D., Mich. 


The government’s third contention has not 
been sustained but was rejected in: Hill, 
et al. v. U. S., 74 F. Supp. 129 and Grace 2 
U. S., Civil No. 3262, D. C., for Maryland. 


In Bewick v. United States of America [28 
CCH AvutTOMOBILE CAsEs 359], the District 
Court for the Northern District of Texas 
dismissed the complaint on a subrogation ac- 
tion holding that the Federal Tort Claims 
Act is for the benefit of the injured party 
only (for the benefit of the citizen) and is so 
restricted. The court also said that assign- 
ment is not permitted, and subrogation is of 
the same nature. 


The current question before the courts, 
then, is whether the language of the act is 
broad enough to make the United States 
vicariously liable to subrogees. At the out- 
set, the attorneys assigned to the Clairis 
Division of the Department of Justice struck 
immediately at the heart of the act, thereby 
soliciting an interpretation from the courts 
as to the liability provisions of Section 410 
(a) before permitting or committing Uncle 
Sam to make any payment to an insurance 
company subrogee. It is unlikely that the 
question will be resolved until the matter is 
presented to the United States Supreme 
Court. 


Government's Theory 


The government’s attitude has been that 
the language of the act should be strictly 
construed. Its argument has been that in all 
the language of the act there is no reference 
to any party other than the claimant him- 
self, that there is no reference to an assignee 
or subrogee within the statute and that since 
the purpose of the statute is to grant specific 
rights to a specific group, it must be strictly 
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interpreted. (See: “The First Year Under 
the Federal Tort Claims Act,” The Federal 
Bar Journal, October, 1947.) 


The result of the government’s position is 
merely bringing to light one school of judges 
which does not adjust itself immediately to 
the concept that the government is to be 
held responsible for its wrongs the same as 
are private persons, while another school 
meets the new statute as an item of common 
sense. Such schools have heretofore been 
demonstrated in period of limitations cases. 
\n example of the court’s reluctance to ac- 
quiesce in the change is the case, State of 
Maryland, etc. v. U. S., 70 F. Supp. 982, while 
the court’s willingness to acquiesce in the 
change is shown in Sweet v. U. S., 71 F. 
Supp. 863.) 

The remainder of this article will be de- 
voted to the contention that the Federal 
Tort Claims Act does permit and authorize 
an insurance company subrogee to file suit 
against the United States for amounts paid 
by it to a person who has sustained damage 
to property and who could sue the United 
States for the loss under the act. (For a 
very excellent and comprehensive discus- 
sion of the entire Federal Tort Claims Act, 
see an article by Leslie L. Anderson in 31 
Minnesota Law Review, pages 456-478.) 


Liability of Government 


The clear provisions of the Federal Tort 
Claims Act make the United States liable to the 
same claimants as a private individual would be 
under like circumstances under the law of the 
state where the act occurred. 

Congress, in waiving the immunity of the 
United States from general tort liability, 
fixed the basis of the liability of the govern- 
ment to be “under circumstances where the 
United States, if a private person, would be 
liable to the claimant for such damage, loss, 
injury or death in accordance with the law 
of the place where the act or omission oc- 
curred.” Contributory negligence, compara- 
tive negligence and the doctrine of last clear 
chance are to be based upon the law of the 
State. 

The key sentence of the act is: “Subject 
to the provisions of this title, the United 


States shall be liable in respect of such claims 
to the same claimants, in the same manner, and 


‘to the same extent as a private individual 
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under like circumstances * * *.” (Italics sup- 
plied.) The meaning and intent of the words 
italicized is simply this: The United States 
shall be liable in respect to claims on ac- 
count of damage to or loss of property or on 
account of personal injuries or death caused 
by the negligent or wrongful act or omis- 
sion of any employee of the government 
while acting within the scope of his office 
or employment, to the same claimants that a 
private individual would be under like cir- 
cumstances, in the same manner and to the 
same extent provided by the law of the state 
where the act or omission occurred. 


Attention is invited to the observation that 
the act provides that under its provisions, 
judgment may be rendered on “any claim” 
against the United States. Obviously, the 
only limitation is that it be a claim. Lord 
Coke pointed out years ago that the word 
“claim” is the largest word in law. (See 
Delmoe v. Long, 88 P. 778, 35 Mont. 139.) 

The Supreme Court of the United States 
made this pronouncement: “A claim is ina 
just juridical sense, a demand of some matter 
of right made by one person upon another to 
do, or to forbear to do, some act or thing 
as a matter of duty.” Prigg v. Pennsylvania, 
41 U. S. (16 Pet.) 539, 615; 10 L. Ed. 1060. 

Congress, then, has used one of the broadest 
and largest words known to the law in de- 
fining what actions may be brought against 
the United States under the terms of the 
Federal Tort Claims Act. 


Rule of Subrogation 


The law of the place where the act or omis- 
ston occurred must clearly give to the insurance 
company subrogee the right to file suit against 
and recover from a negligent wrongdoer. 


Since the facts in the Old Colony case, 
supra, have already been set forth briefly, 
reference is therefore made to the law of 
Ohio in illustrating this point. 

In Ohio, under the doctrine of subroga- 
tion, the rights of the insurance company 
are precisely those of the insured against the 
wrongdoer. Upon payment, the insurer is 
subrogated to all the rights of the insured. 
The Supreme Court of Ohio has consistently 
held to the rule of subrogation since New- 
comb v. Cincinnati Insurance Company, 22 
O. S. 382, and at page 387 the court states: 
“Where a loss, covered by insurance, is oc- 
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casioned by a wrongdoer, the underwriter, 
aiter reimbursing it im specie, or making 
compensation in money, is, in a proper case, 
entitled to be subrogated, quod hoc, to the 
right of the assured against the wrongdoer. 
This is of the highest equity; for whereas 
the loss is, in the first instance, that of the 
assured, after reimbursement or compensa- 
tion, it becomes the loss of the insurer.” 

The right of subrogation arises out of the 
relation of the parties to the subject of the 
action. Formal assignment under the policy 
of insurance or reservation of the right to be 
subrogated upon payment are immaterial. 
(See L. E. & W. Rd. Company v Falk, el al., 
62 O. S. 297; 56 N. E. 1020.) 


Subrogation results by operation of law 
from the mere fact of payment and does not 
depend on the voluntary act of the assured. 
It is nothing more or less than an assignment 
by operation of law. (See Auto Insurance 
Company v. Pennsylvania Railroad Company, 
133 O. S. 449; 14 N. E. (2d) 613.) 


Judge Dooley in the recent decision in 
Hill v. U. S., 74 F. Supp. 129 adopted the 
common sense viewpoint, saying: “Under 
the law of Texas, if the defendant in this 
suit were an individual instead of the Gov- 
ernment, the subrogation claim in question 
could be maintained,” and then citing nu- 
merous Texas cases in support thereof. 


Legislative Background 


The Federal Tort Claims Act was passed in 
a background of previous governmental stat- 
utes, opinions and practices permitting payment 
of subrogation claims of insurance companies 
and such statutes, opinions and practices were 
adopted by Congress. 


In 1922, the Negligence Act (42 Statutes 
1066; 31 U. S. C. Sections 215-217) was 
passed, authorizing any executive depart- 
ment or establishment to determine adminis- 
tratively property damage claims not in 
excess of one thousand dollars caused by the 
negligent conduct of a government employee. 


“That authority is hereby conferred upon 
the head of each department . . . to consider 
ascertain, adjust, and determine any claim 

on account of damages to or loss of 
privately owned property... caused by 
the negligence of any officer or employee of 
the Government acting within the scope of 
his employment. Such amount as may be 


found to be due to any claimant shall be 
certified to Congress as a legal claim for 
payment out of appropriations that . 


Subrogation claims were not allowed at 
first under this statute, although it con- 
tained no express provision against such 
claims. The Attorney General, however, in 
an opinion of June 29, 1932 (36 Opinions of 
the Attorney General 553) stated: 


“Looking only at the words of the statute 
and considering the question without refer- 
ence to practical construction or prior ad- 
ministrative rulings, I see no reason to doubt 
that the statute covers the case submitted 
and requires its certification. The statute 
by its terms grants authority to determine 
‘any claim’ and to certify the amount due 
‘to any claimant’. In acting under the stat- 
ute, the head of a department is required to 
determine not merely the amount of the 
claim but the person to whom it is due, and 
in performing that duty to apply established 
principles of law. Assuming that such a 
statute is to be strictly construed because in 
derogation of the immunity of the sovereignty, 
a strict construction does not permit reading 
into the statute something that is not there or 
disregarding its plain terms. The words of 
the statute include all claims and all claimants.” 
(Italics supplied.) 

His opinion contains this highly important 
statement: 


“IVhenever subrogation claims of insures 
have been certified by the Post Office De- 
partment, the Department of Labor, and 
the Navy Department through the Bureau 
of the Budget to Congress for payment, the 
record laid before Congress has clearly dis- 
closed in every case the nature of the claim 
and the fact that it was a subrogation claim 
by an insurer, and in every case Congress 
without question has recognized the claim as 
a proper one for certification under the 
Act of 1922 and appropriated the money to 
pay it and that a very large proportion of 
all claims arising under the Act of 1922 
have arisen in the Post Office Department.” 
(Italics supplied.) 


Negligence of WPA Employees 


The Comptroller General, in his decision 
of November 18, 1939 (19 Compt. Gen. Dec. 
503) held that claims of insurance com- 
panies or other subrogee of persons whose 
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property has been damaged as the result 
of negligence of employees of the Works 
Project Administration acting within the 
scope of their employment were properly for 
consideration and payment under the act (53 
Statutes 93) authorizing settlement of “any 
claim” of that character arising out of the 
operations of that administration. It is said 
at page 506: 

“There is nothing in the language of the 
provision of law here in question nor in the 
legislative history thereof to indicate an in- 
tention that this rule of subrogation should 
not apply with respect to claims filed under 
said provision. On the contrary, the use 
of the broad and comprehensive term ‘any 
claim’ would appear to cover all claims of 
the type described when filed by any per- 
son to whom the United States would have 
been liable prior to the enactment of the 
statute but for its sovereign immunity.” 


Subrogation Rights 
Against Post Office 


The Comptroller General subsequently 
ruled on October 17, 1941 (21 Compt. Gen. 
Dec. 341) that an insurer under the Work- 
men’s Compensation Laws of California was 
entitled to subrogation rights against the 
Post Office Department for injuries sus- 
tained by an employee of the insured under 
42 Statutes 63, 31 U. S. C. 224c, in which 
“any claim” is authorized to be paid. 


The Court of Claims has recognized the 
doctrine of subrogation and that insurers 
were entitled to recover the amounts paid in 
Nashville Ind. Corporation v. U. S., 69 
C. CL. R. 443, 455, 459-60 and Shaw v. U. S., 
8 C. CL. R. 488, 492. 

The law of subrogation has been thor- 
oughly reviewed and recognized by the 
Supreme Court of the United States in Aetna 
Life Insurance Company v. Middleport, 124 
U. S. 534, 31 L. Ed. 537; Prairie State Bank 
v. U. S., 164 U. S. 227, 41 L. Ed. 412; Aetna 
Casualty Company v. Phoenix National Bank 
285 U. S. 209, 76 L. Ed. 709 and Liverpool 
Steam Company v. Phenix Insurance Com- 
pany, 129 U. S. 397, 32 L. Ed. 788. 

hs 
Maritime Injury 


In the case of United States Fidelity & 
Guaranty Company for use of Walsh v. United 
States et al., 56 F. Supp. 452, brought in the 








District Court for the Southern District of 
New York in March of 1944, Charles H. 
Walsh was injured and was paid compensa- 
tion insurance under the Longshoremen’s 
and Harbor Workers’ Compensation Act by 
his employer’s insurance company That 
company—the United States Fidelity & 
Guaranty Company—filed a libel in personam 
against the United States under Sections 
2 and 3 of the Suits in Admiralty Act, Title 
46, U.S. C. A., Sections 742-743, as subrogee 
or assignee under the Longshoremen’s and 
Harbor Workers’ Compensation Act, 33 
U. S. C. A. Section 901, ef seq. The libel in 
personam was filed against the United States 
of America as represented by the War 
Shipping Administration to recover for per- 
sonal injuries sustained by Charles H. 
Walsh. The United States Attorney ex- 
cepted to the libel on two grounds, the 
second one only being material here, namely, 
“that the claim of libelant as subrogee or 
assignee is not one in connection with which 
the United States has consented to be sued 
under the Suits in Admiralty Act of 1920, 
46 U.S. C. A. section 741, et seq.” (Italics 
supplied.) 


On this question the District Court held 
that there was no doubt that had this suit 
been between private parties it could have 
been maintained in admiralty either by the 
libelant or the employer of Walsh. The 
court further held: 


“A libel in personam may be _ brought 
against the United States in cases where a 
proceeding in admiralty could be maintained 
if the vessel were a merchant ship and pri- 
vately owned. Sections 2 and 3 of the Suits 
in Admiralty Act, 41 Stat. 525, 526, 46 
U. S. C. A., Sections 742, 743. Under the 
Longshoremen’s Compensation Act, 33 
U. S. C. A. sections 901 to 950, the insur- 
ance carrier which has assumed payment 
of the compensation, is subrogated to all of 
the right of the employer, td. section 
933 (i); and the employer has by the same 
act the right to sue to recover damages, id. 
section 933 (c), (d). In my judgment, the 
recovery here sought is the same which the 
employee himself might seek, and would 
be within the jurisdiction asserted. That it 
is brought in the name of someone else, who, 
by federal law, is given the right to sue, does 
not and should not change the jurisdiction’s 
status. The exceptions are overruled.” 
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This case was tried on its merits, a judg- 
ment rendered for $1,300 and was appealed 
to the Circuit Court of Appeals, 152 F. (2d) 
46. The appellate court increased the dam- 
ages and after modifying it, affirmed the 
lower court’s judgment allowing a recovery 
against the government under such act. 

This decision is squarely in point on the 
right of an insurance company subrogee to 
sue the government under a statute waiving 
governmental immunity and containing lan- 
guage which in effect is the same as that 
used in the Federal Tort Claims Act. 


Statutes Excepted from Act 


It is to be noted that the existing statutes 
waiving governmental immunity relating to 
claims or suits in admiralty (U. S. C., Title 
46, Sections 741-752; U. S. C., Title 46, 
Sections 781-790) are excepted from the op- 
eration of the act (Section 421 (d)). The 
first of these acts subjects the government 
to unlimited liability, as does the Federal 
Tort Claims Act, in maritime torts where 
a proceeding in admiralty could be main- 
tained if the vessel were a merchant ship 
and privately owned, and under it an insur- 
ance company subrogee is held to be within 
the protection of the act. (U.S. F. & G. v. 
U. S. et al., 56 F. Supp. 452; 152 F. (2d) 46). 
The Federal Tort Claims Act is an exten- 
sion of and is complementary to the govern- 
ment’s waiver of sovereign immunity in cases 
involving maritime torts. Under the Suits 
in Admiralty Act and the Federal Tort 
Claims Act, the government’s liability is 
the same as that of a private individual under 
the same circumstances. There is nothing 
in the Federal Tort Claims Act which justi- 
fies the implication that the government 
intended to exclude insurance company sub- 
rogees in common law tort actions and in 
death actions in non-tmaritime cases while 
at the same time being liable to insurance 
company subrogees in maritime personal 
injury and death cases. 


The Maine 


In The Maine (District Court of Mary- 
land, 28 F. Supp. 578), the private vessel 
owner filed a petition for limitation of lia- 
bility under Title 46 U.S, C. A., Section 185. 
This statute requires that such a proceeding 
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be filed within six months after a claimant 
shall have given to or filed written notice of 
claim with owner of the vessel. Some em- 
ployees having been injured and the com- 
pensation insurer having, under the Maryland 
statute, acquired the right to enforce in its 
own name the claims of the injured em- 
ployees against wrongdoing, third parties 
wrote a letter on September 26, 1938, to the 
owner of the barge advising it, after stating 
the facts of coverage and payment to the 
employees, that “we are subrogated to any 
rights which the injured person may have 
against you and at the proper time, we shall 
look to you for reimbursement on account 
of any payments for either compensation 
benefits or medical treatment,” etc. 

The limitation of liability action was not 
filed within six months from the date of 
the receipt of that notice, and the question 
involved was whether or not the letter con- 
stituted “written notice of claim,” “given to 
or filed” with the vessel owner by “a claim- 
ant” within six months from which the lim- 
itation of liability action had to be filed. The 
ship owner claimed that the insurance com- 
pany was not “a claimant” within the con- 
templation of the statute, asserting that the 
only “claimant” who could give an effective 
notice was one of the injured persons. The 
court held that it was unwilling to declare 
that the insurance company was not “a 
claimant” within the contemplation of the 
statute. 


“To say that the word ‘claimant’ as used 
in the statute is limited to those usually au- 
thorized in admiralty to initiate a libel against 
a vessel or other property, is far too narrow 
an interpretation, and especially since, as 
the facts in the present case clearly estab- 
lish, the insurance company is the only party 
that has, or can assert any claim against the 
petitioner for the particular injuries. 

We must conclude that the insurance com- 
pany is such a ‘claimant’ as is contemplated 
by the statutes here in question.” 

On appeal the Circuit Court of Appeals 
for the Fourth Circuit affirmed the trial 
court’s judgment and specifically concurred 
in the above holding (107 F. (2d) 377). 


Legislative Background 


In construing an ambiguous act, the Fed- 
eral Tort Claims Act, however, is not one, 
the legislative history of the statute during 
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the period of its enactment is the primary 
extrinsic aid to its interpretation; neverthe- 
less, other legislative proposals from which 
the act stems, even though not enacted, are 
valuable criteria in fixing its meaning. (See 
Sutherland, Statutory Construction, 3rd ed., 
Horack, 1943; U. S. v. Dickerson, 310 U. S. 
554, 562; Apex Hosiery Company v. Leader, 
310 U. S. 469, 487, 489; Keifer and Keifer v 
R. F. C., 306 U. S. 381, 396, 397.) Bearing 
this in mind, we point out that Section 2 of 
H. R. 5373 of the 77th Congress, First Ses- 
sion, July 21, 1941, 87 Congressional Record 
6243, reads as follows: 


“The Attorney General is authorized to 
adopt and promulgate rules and regulations 
for the enforcement and administration of 
this title. Such rules may prescribe the 
procedure and principles of decision includ- 
ing construction and interpretation of this 
act and questions of subrogation, to be fol- 
lowed by the various departments and in- 
dependent establishments in considering, 
ascertaining, adjusting or determining claims 
under this title, and may include a schedule 
of the amount of compensation to be 
awarded for specific injuries.” (Italics 
supplied. ) 


The above Section 2 of the proposed bill 
applied only to claims not exceeding $1,000 
against the government to be settled or ad- 
justed by administrative officers. No simi- 
lar provision was contained in H. R. 5373 
where suits were authorized and a recovery 
allowed up to $7,500. At the Second Session 
of the 77th Congress, H. R. 6463, January 26, 
1942, 88 Congressional Record 691—a revi- 
sion of H. R. 5373—was considered and 
the above quoted Section 2 of H. R. 5373 was 
entirely deleted. 


The deletion of the above quoted Section 
2 and the failure to incorporate such a 
provision in the subsequently proposed bills 
dealing with the same question are evidence 
of an intent on the part of Congress not to 
treat specially the matter of subrogation 
claims, but to permit them to stand or fall 
within the general language of the act as 
finally passed and ‘tbe determined by the 
law of the state of the forum in the same 
manner as if it were a private individual. 


Congress must have acted with a back- 
ground and knowledge of subrogation rights 
of insurers. We cannot assume that they 
were ignorant of such prevalent, frequent, 
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long established and universally recognized 
claims. In passing the Federal Tort Claims 
Act with its clearly expressed, all-embracing 
language in which subrogation rights were 
not excluded from its operation, certainly 
Congress must have intended to permit sub- 
rogees to sue since there is no prohibition 
of such suits. A subrogee is surely a “claim- 
ant” and a subrogee has a “claim.” Congress 
chose to use the words “any claim” which 
it had used in previous statutes, which words 
had been construed and interpreted previ- 
ously to include a subrogation claim. 


Assignments by Operation of Law 


The Federal Assignment of Claims Act has 
no application to assignments by operation of 
law, and hence has no application to subroga- 
tion rights of an insurer. 


Congress has seen fit to pass an act mak- 
ing the government liable to the same claim- 
ants, in the same manner and to the same 
extent as a private individual according to 
the laws of the place where the loss or 
damage was sustained. 


This means that the law of the place where 
the act or omission occurred should de- 
termine as to the effect and nature of subro- 
gation rights of insurers. The _ cases 
heretofore cited wherein the State of Ohio 
was used as illustrative clearly establish 
that in Ohio subrogation is nothing more or 
less than an assignment by operation of law 
and that the right exists upon payment 
regardless of contract rights, policy rights 
or formal assignment. See also Northwestern 
Ohio Natural Gas Company v. First Con- 
gregational Church, 126 O. S. 140; 184 N. E. 
512 and Auto Insurance Company v. Pennsyl- 
vania Railroad Company, 133 O. S. 449; 14 
N. E. (2d) 613. 


If it be conceded that the right and nature 
of subrogation are to be determined by “fed- 
eral law,” the federal cases heretofore cited 
establish that the United States Supreme 
Court deems subrogation rights of an in- 
surer to arise by operation of law. 


Having established that subrogation rights 
arise by operation of law, the next matter 
for consideration is the well-established 
proposition that the Federal Assignment of 
Claims Act (31 U. S. C. 203), does not apply 
to assignments by operation of law. 
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In Morgenthau v. Fidelity & Deposit Com- 
pany, 94 F. (2d) 632, 636, the United States 
Court of Appeals for the District of Colum- 
bia, passing on the question of an equitable 
subrogation claimed by a surety company, 
said: 


“The government contends, notwithstand- 
ing all this, that the surety has no valid 
claim on the fund involved because under 
R. S. Sec. 3477, as amended, 31 U. S. C. A. 
Sec. 203, the assignment was void. So far 
as a legal assignment is concerned much 
may be said in favor of this contention, but 
we do not have to pass on this point because 
R. S. Sec. 3477 has never been construed to 
apply to assignments by operation of law. 
Price v. Forrest, 173 U. S. 410; 19 S. Ct. 434, 
43 L. Ed. 749; National Bank of Commerce 
of Seattle v. Downie, 218 U. S. 345, 31 S. Ct. 
89, 54 L. Ed. 1065, 20 Ann. Cas. 1116; Houston 
v. Ormes, 252 U. S. 469, 40 S. Ct. 369, 64 
L. Ed. 667. Accordingly, we may ignore 
the assignment by Durso to the surety and 
regard only the assignment which, on ac- 
count of the situation of the parties, the law 
has effected.” (Italics supplied.) 


For cases and opinions showing what is 
meant by “operation of law,” see Prairie 
State Bank v. U. S., 164 U. S. 227, 41 L. Ed. 
412; Seaboard Airline Ry. v. U. S., 256 U. S. 
655, 65 L. Ed. 1149; Hobbs v. McLean, 117 
U. S. 567, 29 L. Ed. 940 and Freedman Sav- 
ings & Trust Company v. Shepherd, 127 U. S. 
494, 32 L. Ed. 163; 9 Comptroller General’s 
Decisions 72, 74. 

This statute has been held not to apply to 
a change of ownership occurring by opera- 
tion of law. An executor of an estate or a 
trustee in bankruptcy may, for example, 
make claim in their own names in their repre- 
sentative capacities, as occurred in Western 
Pacific Railroad Compgny v. U. S., 268 U. S 
271, 45 L. Ed. 503; Goodman v. Niblock, 102 
U. S. 556, 26 L. Ed. 229 and Price v. Forrest, 


173 U. S. 410, 43 L. Ed. 749. 


“Any Claim” 


There is no qualification or limitation at- 
tached to the word “claim” or “claimants.” 
Authority is given to settle “any claim” or to 
render jwdgment on “any claim.” No con- 
struction is needed as the statute is not am- 
biguous. 


' 
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Under the settlement provisions of the 
act (Section 403, 31 U. S. C. 921) it is pro- 
vided that administrative agencies may 
“settle any claim against the United States 
for money only” under circumstances “where 
the United States, if a private person, would 
be liable to the claimant . ° .,” following 
which the right to sue in identical language 
and “render judgment on any claim against 
the United States is given. (Italics 
supplied.) 


To adopt the construction urged by the 
government is to call not for construction 
but for legislation by the courts. 


There are only six limitations on the 
claims which may be settled or litigated: 


(1) They must be against the government. 
(2) They must be for money only. 


(3) They must have occurred on or after 
January 1, 1945. 


(4) They must be for damage to or loss 
of property or on account of personal in- 
jury or death. 


(5) They must have been caused by the 
negligent or wrongful act or omission of 
any employee of the Government while act- 
ing within the scope of his office or em- 
ployment. 


(6) Such damage, loss, injury or death 
must have been under circumstances where 
the United States, if a private person, would 
be liable to the claimant, in accordance with 
the law of the place where the act or omission 
occurred in the manner and to the extent 
thereof under similar circumstances. 


There is no requirement that the prop- 
erty lost or damaged should have been the 
property of the claimant, nor is there any 
requirement that the claimant be the injured 
party and nothing appears in any of the 
language of the act by direct expression or 
by implication that its benefits are restricted 
to the citizen. The only requirement is that 
a private person under like circumstances 
would be liable to the claimant in accordance 
with the law of the place where the act 
or omission occurred. It has been hereto- 
fore demonstrated in this article that under 
the law of the State of Ohio, as well as 
under the decisions of the Supreme Court 
of the United States, a private citizen would 
be liable to Old Colony Insurance Company 
under the circumstances set forth. 


ILJ—MARCH, 1948 


Si 


wa 
to 
t1o 
tw 
the 
to 
que 
cla 
bee 
far 
RON 
so 
pre 
clai 
7 
onl 
cov 
incl 
whi 
exci 
Con 
491 
oth 


I; 
Cou 
642, 
We 
act 


“ay 


shal 
istrz 


a sti 
the 
exp] 
tion 
othe 
Stati 
it sa 
Ey 
expr 
Statu 
no e’ 
ute, 
make 





he 
ro- 
lay 
tes 
ere 
uld 
ing 
age 
inst 
lics 


the 
Hon 


the 
ted: 


lent. 


ifter 


- the 
n of 
act- 
em- 


leath 
here 
vould 

with 
issSton 
xtent 


prop- 
n the 
e any 
jured 
f the 
on or 
ricted 
s that 
fances 
‘dance 
1e act 
ereto- 
under 
ell as 
Court 
would 
npany 


DULVUDLUTTOVEDATATA EOLA AEDT 


Significance of Exceptions 


It is particularly significant that Congress 
was conscious of the exceptions it wanted 
to put in the law. It has provided in Sec- 
tion 421 of the act (28 U. S. C. 943) for 
twelve specific exceptions or exclusions from 
the operation of the act. It is impossible 
to conceive that such well known, fre- 
quently encountered, universally recognized 
claims as subrogation claims would have 
been left for exclusion by way of a mere 
far-fetched implication, as counsel for the 
government contends. This is particularly 
so since Congress chose to use wording of 
previous statutes under which subrogation 
claims had been recognized. 

The significance of Section 421 lies not 
only in its from the 
coverage of the act, but also in its non- 
inclusion of other matters, by virtue of 
which, under the maxim, expressio unius est 
exclusio alterius (2 Sutherland, Statutory 
Construction, 3rd ed., Horack, Sections 4915, 
4916) a presumption arises that matters 
otherwise appropriate are to be included. 

In Rybolt v. Jarrett et al., by the Circuit 
Court of Appeals, 4th Circuit, 112 Fed. (2d) 
642, the court had under consideration a 
West Virginia statute of death by wrongful 
act which among other things provided: 


express exceptions 


“No person not a resident of this state 
shall be appointed or act as executor, admin- 
istrator, curator, guardian or’ committee.” 
(Italics supplied.) 

It was contended, but the court refused 
to so hold, that an administrator appointed 
in Indiana could maintain an action in West 
Virginia under the West Virginia statute 


of death by wrongful act. The court said: 


“There is some force here in the maxim 
eXpressio unius est exclusio alterius. When in 
a statute of such clean cut restrictive force, 
the legislature undertook to make certain 
explicit exceptions, it seems a fair implica- 
tion that the legislature intended to exclude 
other exceptions, and thus to make the 
statute say what it means and mean what 
it says.” (Italics supplied.) 

Exceptions must appear plainly from the 
express words or necessary intent of the 
Statute. Where the legislature has made 
no exception to the positive terms of a stat- 
ute, the presumption is that it intended to 
make none. It is a general rule of con- 


SUBROGEES—FEDERAL 


TORT 


UT 


struction that the courts have no authority 
to create and will not create exceptions to 
the provisions of a statute not made by the 
act itself. Where the legislature has not 
seen fit to except a particular person or 
class of persons from the operations of a 
statute, the courts will not assume the right 
to do so. (See 50 American Jurisprudence 
Section 432 and numerous cases cited and 
Schwab v. Coleman (C. C. A. 4th) 145 F. 
(2d) 672.) 

It is submitted that the Federal Tort 
Claims Act plainly authorizes the prose- 
cution of a claim which is asserted by a 
claimant whose right is based on subroga- 
tion, acquired by operation of law and that 
the language employed by Congress is not 
doubtful or uncertain on this point. The 
intention of Congress must be gathered from 
the language used and not by resort to rules 
of construction which apply to ambiguous 
statutes. It is only where the act is am- 
biguous that rules of construction 
into play. 


come 


Rules of Interpretation 


The first and cardinal rule in the inter- 
pretation of a statute is to look to the stat- 
ute itself, its meaning, scope and object; if, 
upon the face of it, the intention of the legis- 
lature can be gathered, those incidental rules 
which are mere aids to be invoked where 
the meaning is clouded are not to be re- 
garded. 

Ambiguous statutes may be viewed in 
light of conditions and circumstances sur- 
rounding their enactment to ascertain the legis- 
lature’s intent. If the words employed are 
unambiguous, and not made doubtful by 
the subject matter to which they are to be 
applied, courts must give full effect to the 
language used. To do otherwise would be 
to indulge in “spurious interpretation,” to 
use the words of Dean Roscoe Pound. 


‘ 


There is no doubt, and, therefore, no 
room for application of the statutory rules 
of construction used to construe the mean- 
ing of an ambiguous statute. The language 
used in the act is plain, unequivocal and 
easily understandable even if strictly con- 
strued and limited ta its express terms. The 
clearly and expressly has con- 
sented to suit in the character of actions 
described and has agreed that its liability 
in such actions shall be the same as that 


sovereign 


CLAIMS ACT 





“ (it 


of a private person under the law of the 
place where the act or omission occurred. 
This clear language expresses the intent of 
Congress. 

The contention of the government on a 
subrogation suit has been “that no reference 
is made to any other party than the clatmant 
himself; that no reference is made to an 
assignee or subrogee.” (Italics supplied.) 
The words employed by Congress, which 
must be interpreted according to their pop- 
ular and iunport, mean, without 
doubt, an insurance company which asserts 
a claim as a subrogee by operation of law. 
No specific reference to such a specific claim 
is necessary where such a claim falls within 
the general language employed. But does 
such a claim fall within such general language? 


accepted 


Character of Claim 


The character of “claim” which Congress 
authorized against the government is (1) 
for money only, (2) asserted for damage to 
or loss of property, or (3) for personal 
injury or death caused under circumstances 
where a private person would be liable for 
such loss, injury or death under the law of 
the place where the act or omission occurred. 
An insurance company subrogee has exactly 
that sort of “claim’—(1) for money only, 
(2) asserted for damage to or loss ‘of prop- 
erty, or (3) for personal injury or death 
and (4) based on allegations which if true 
and if asserted against a private individual, 
would make that individual liable under the 
law of the place where the act or omission 
occurred, That seeriis too clear for argu- 


ment, 


The character of “claimant” 
gress expressly covered. is the “ 


which Con- 
same claim- 
ants” to whom a private individual would 
be liable, under like circumstances, under 
the state law. Under the Federal Tort 
Claims Act, provided that the 
government is liable to the same claimants, 
so the government is clearly liable to insur- 
ance company subrogee claimants by clear 
and express language presumed to be delib- 
erately chosen by Congress 


Ce mngress 


Where is there any ambiguity? The intent 
of Congress is spelled out in language which 
must be followed and respected. The At- 
torney General, in raising such a question, 
would have the courts defeat the clear in- 
tent of Congress by reading out of Section 
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410 (a) of the act or ignoring the language: 
25 the United States shall be liable in 
respect of such claims to the same claimants, 
in the same manner, and to the same extent 
as a private individual under like circum- 
stances except for interest prior to 
judgment or for punitive damages,” (italics 
supplied) and would have them rewrite this 
part of the act by adding an exception 
to such general coverage, in addition to the 
exceptions in Section 421 (a) through (e) 
and make this part of Section 410 (a) read: 
mer the United States shall be liable in 
respect of such claims to the same claimants, 
in the same manner, and to the same extent 
as a private individual under like circum- 
stances, except where such claimant has valid 
and collectible insurance coverage on such a 
loss, the amount of such coverage shall be de- 
ducted from the damages sustained and shall 
not be recoverable by such insurer by subro 
gation or otherwise and except 

for interest prior to judgment and for puni- 
tive damages.” 

With respect to the procedural question 
raised by the government in some of the 
cases suffice it to say that there apparently 
is no real need for concern on this proposi- 
tion. It has already been held in two cases, 
Hill v. U. S., supra and Grace, etc. v. U. S., 
supra), that the subrogation claim of the 
insurance company is clear of any impedi- 
ment from a procedural standpoint, The 
insurer is the real party in interest in tiie 
prosecution of its subrogation claim. (See 
also MclVhirter v. Otis Elevator Company, 
40 F. Supp. 11 and Williams v. Powers, 2 
FF, R. D. 362. 


Conclusion 


In conclusion, then, the solution to the 
current question appears to be quite simple 
because the broad and all-inclusive language 
employed by Congress, when given its usual 
and commonly accepted meaning, considered 
in the context and strictly construed, leaves 
no room for doubt. The act clearly covers 
a claim asserted by an insurance company 
claimant which it acquired by subrogation 
It is not ambiguous and must be construed 
exactly as it is written. For a court to 
construe it otherwise would be to engage in 
judicial legislation by way of spurious inter- 
pretation. Had Congress desired to exclude 
recoveries by an insurance company sub- 
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rogee it could have and would have included 
such a claim within the many exceptions 
to the act. Its failure to do so is significant 
especially in view of the fact that such a 
claim is well within the broad language 
used in waiving the sovereign immunity. 
The act was passed with knowledge on the 
part of Congress of its prior interpretation 
of similar acts and words and with its 
knowledge that insurance companies, as sub- 
rogees, had been construed within the pro- 
tection of other and prior acts of Congress 
in which similar, and in effect the same, 


negligence and subrogation practice. 


Mr. Brenton is an associate in the Dayton, Ohio law 
offices of Pickrel, Schaeffer & Ebeling, specialists in 


Prior to this 
connection, Mr. Brenton was connected with the claim 
and legal departments of various insurance companies. 


Twelve-Year Truce With Lloyds To Terminate 
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language was used, by certain governmental 
agencies, the Attorney General, the Comp- 
troller General and the courts. 

Every man is entitled to his day in court 
—likewise Uncle Sam—and the orderly 
process of the law shall prevail. With 
patience, then, we look forward to the day 
when the supreme law of the land, the 
United States Supreme Court, shall give 
us the final answer to this harassing ques- 
tion by a decision based on common sense. 


[The End] 


The truce started in 1935 between twenty American surety companies and 
Lloyds of London on brokers and bankers blanket bonds will be called off on 
July 1, 1948 when the moratorium granted under Public Law 15 expires. Under 
the agreement, Lloyds wrote blanket bond coverages only under rates and 


torms prescribed by Towner Rating Bureau and Surety Association of America, 
and in return the American companies agreed not to foster legislation detrimental 
to Lloyds. Pointing out that there is now a great deal more business in the 
United States than domestic insurers and Lloyds together can handle, Mr. 
William Mendes of Mendes & Mount, United States counsel for Lloyds, stated 


that he believes that the end of the truce will not precipitate any fiercely 


competitive situation. 
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THE AMUSEMENT OPERATOR 
HIS OBLIGATION TO THE PUBLIC 





By M. H. GREENBERG .. . 
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CITY OF EVEL 
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ERAL FOR THE STATE OF MINNESOTA, 


TMRHERE HAVE BEEN many decisions 

interpreting the liability and obligation 
of an amusement operator in the United 
States, covering practically every type of 
sport, amusement and entertainment. This 
liability is distinguished from that of an 
invitee to a business establishment. In 
the case of an invitee, it is usually a ques- 
tion of contributory negligence, while in 
that of amusement operators, it is usually 
a question of assumption of risk. A leading 
article, “Contributory Negligence and the 
Land Owner Cases” written by Wex S. 
Malone, can be found in the Minnesota Law 
Review, Volume 29, page 61. 


In the United States there are many 
types of amusement to which the public 
is invited—baseball, football, hockey, racing, 
wrestling, skating, carnivals, golf, polo and 
many others. Liability in these cases is divided 
into two groups: (1) the baseball, football 
and hockey type of cases in which there 
is no active participation by the injured 
party; and (2) skating, carnivals, etc., 
which require individual participation. The 
court is more lenient in considering the 
liability of the defendant where the in- 
dividual actively participates in the sport. 
We will attempt to confine ourselves only 
to the liability of the amusement operator 
where the plaintiff does not participate in 
the sport itself. 


Extent of Duty 


Professor Malone, in his article on con- 
tributory negligence (cited above), defines 
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what liability is owed by the proprietor 
to his customers. 


On page 73, he says in part: 


“The duty owed by the proprietor of 
a business establishment or place of amuse- 
ment to his customers or patrons is 
commonly defined as the requirement to 
use reasonable care. This generality, how- 
ever, no more adequately describes the 
technique through which this type of case 
is handled than the terms ‘good judgment’ 
or ‘sound verdict’ describe the operations 
of the court or jury. 
merely means that the 
be individualized for treatment—that the 
plaintiff's obvious loss will be balanced 
against the defendant’s claim to do what 
he was doing at the time in the way he was 
doing it. None of the factors that entered 
into the balance are even suggested by this 
broad standard. The defendant’s alleged 


Reasonableness 
situation wi!l 


shortcomings may consist in the way he 
designed his premises or equipment, in the 
manner in which they were constructed, 
maintained, arranged, illuminated, or at- 
tended, or even in the personal supervision 
which he exercised for the plaintiff’s safety 
while the latter was in his place of business. 


“The extent of these duties will vary 
sharply with the nature and location of 
the place, the kind of business being con- 
ducted there and the type of clientele to 
which the business caters. It will depend 
to some degree on the extent to which 
the premises are adaptable to standardized 
construction and maintenance, the habits 
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and demands of the public, and the per- 
manent or transient nature of the peril 
complained of. Sometimes the proprietor’s 
duty and breach of duty will be obvious; 
more often both customer and management 
must make mutual adjustments; and the 
requirements which are imposed upon the 
one must supplement those with which 
the other is charged.” 


Baseball Cases 


Baseball is American. It is one sport 
which originated in America and is owned 
and played by Americans. It is played 
pursuant to certain rules, regulations and 
standards. Every child is presumed to 
know baseball and practically every child 
during his or her lifetime has played the 
game in either a park or a sand lot. There 
is also the enclosed park and the pro- 
tected grandstand, as well as the exposed 
bleachers. The portion of the park, if any, 
that is screened is entirely up to the owner 
of the park, 

Outside of those for league baseball, ball 
parks have very few screens. In any case, 
the average individual will not sit behind 
the screened portion of the park. In 
Grimes v. American League Baseball Com- 
pany, (Mo. App. 1935) 78 S. W. (2d) 520, 

, Commissioner Bennick said: 

» evidence shows that the seats behind 
the screen are the ones that are customarily 
looked upon by the patrons with the least 
favor; seats usually being desired in the 
open portions of the stands, preferably 
along the first and third base lines. 

“With the results of the play so much 
dependent on chance, and especially so as 
regards the course to be taken by batted 
balls, the game of baseball could hardly be 
played without some small element of risk 
of injury to spectators. Almost every one 
attending a game desires to witness it from 
a vantage point as near the diamond as 
his good fortune and purse will permit, and 
yet the nearer one is to the diamond the 
greater is the risk of injury from balls 
coming into the stands. The entire stands 
might indeed be screened in and practically 
all chance of injury to spectators be re- 
moved, but the perils of the game are not 
so great as to require such an extreme 
precaution, and, furthermore, it is a matter 
of common knowledge that a large part 
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of those who attend the games prefer to 
sit where there is no screen to obscure 
their view. And so it is that the manage- 
ment of the game finds itself in the dilemma 
where it must cater to the wishes of the 
great majority of its patrons who prefer 
their seats in the open, and yet it appre- 
ciates that it must nevertheless screen oft 
that portion of its stands where the greater 
number of foul balls may be expected to 
go and the greater danger is to be en- 
countered, out of all of which has un- 
doubtedly grown the general practice of 
erecting a screen behind home plate, with 
the stands facing other portions of the 
field left open, unless it may be, as in 
defendant’s park, that screens are some- 
times erected at other places for the pur- 
pose of cutting down extra base hits so as 
to add to what is believed to be the 
interest in the game.” 

Other leading baseball cases are listed in 
Minnesota Law Review, Volume 29, page 
76, notes 23, 24 and 26. In all of these 
cases liability has been denied either on 
account of the assumption of risk or con- 
tributory negligence. Both or either of the 
doctrines are applied by different courts 
covering the same situation. 


Wrestling Matches 

A recent case, Dusckiewicz v. Carter [14 
CCH NEGLIGENCE CAsEs 974], 52 Atl. (2d) 
788, decided May 6, 1947, by the Supreme 
Court of Vermont, holds: 


“An invitee at a place of amusement 
ordinarily assumes the risk of an obvious 
danger or of one that is a matter of 
common knowledge; conversely, such a 
person does not assume the risk of a hidden 
or undisclosed danger not of common 
knowledge, in the absence of warning or 
personal knowledge.” 

This was an action in tort. The com- 
plaint is based upon the alleged negligence 
of defendant in conducting a wrestling 
match resulting in injury to the plaintiff, 
a spectator at that contest. The defendant 
put on a show, the principal feature of 
which was a wrestling match, and made all the 
arrangements for the. match. The ring was 
erected in the armory about four feet from the 
floor and was enclosed by three ropes. The 
plaintiff admitted that he was “a wrestling 
fan rather.” He was seated. in the front 
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row. During the contest one of the wres- 
tlers threw the other through the ropes 
in the direction of the plaintiff. The wres- 
tler landed on the plaintiff, injuring him. 
It is for this injury that plaintiff sought 
recovery. The question of assumption of 
risk was involved. The defendant con- 
tended “that the plaintiff must be taken 
to have assumed the risks of the danger 
which resulted in his injury, because he had 
personal knowledge of it and also because 
such danger is a matter of common knowl- 
edge,” and he cited several baseball cases 
in support of this contention. These cases 
hold that an invitee familiar with the game 
of baseball, who has bought a seat in a 
part of the stands not protected by screens, 
and is hit by a batted ball during the 
progress of a ball game proceeding in a 
normal manner, cannot recover, because it 
is a matter of common knowledge that 
chance is an important factor in determin- 
ing the direction of a batted ball as it 
leaves the bat. Such a spectator assumes 
the risk of dangers of which he has personal 
knowledge and also assumes the risks of 
those dangers which are matters of com- 
mon knowledge. 


The court said further: “While the record 
shows that the plaintiff stated in cross 
examination that he is a ‘wrestling fan 
rather,’ there is nothing therein showing 
the rules under which this contest was 
conducted nor whether such rules permit 
one wrestler to throw the other from the 
ring and neither does it appear that the 
plaintiff had ever seen that done previous 
to the occasion in question, From what 
has been hereinbefore stated, it follows 
that it can not be held as a matter of law 
that the plaintiff assumed the risks of the 
danger which resulted in his injury.” 


The test seems to be how much personal 
knowledge of the sport the plaintiff or the 
injured party had and also how well known 
the sport was in the locality or community 
where the game was played 


Hockey Games 


Paralleling the baseball and wrestling 
cases is the very interesting question con- 
cerning the liability of the amusement 
There is 


operator in the sport of hockey. 
a pronounced division of authority in the 


decided hockey cases. 


The first case in this country of this 
kind was Hammel v. Madison Square Garden 
Corporation, 279 N. Y. S. 815, 156 Misc. 
311. The court was unable to see any 
the game of baseball so far as liability for 
flying baseballs and pucks was concerned, 
It said: 

“No case has been found which passes 
upon this exact situation. There are, how- 
ever, a number of cases where spectators at 
baseball games have been injured by batted 
balls coming into the stand. The consensus 
of opinion in those cases is that there is 
no liability; that the proprietors of a base- 
ball park are not obliged to screen all the 
seats; that spectators occupying seats that 
are not screened assume the risk incident 
to such use. Blackhall v. Capital District 
Baseball Association, 154 Misc. 640, 278 
N. Y. S. 649; Brisson v. Minneapolis Base- 
ball & Athletic Association, 185 Minn. 507, 
240 N. W.903; Crane v. Kansas City Base- 
ball & Exhibition Company, 168 Mo. App. 
301, 153 S. W. 1076; Loring v. New Orleans 
Baseball & Amusement Company, Inc., 16 
La. App. 95, 133 So. 408; Kavafian v. Seattle 
Baseball Club Association, 105 Wash. 215, 
177 P. 776, 181 P. 679; Curtis v. Portland 
Baseball Club, 130 Or. 93, 279 P. 277; 
Cincinnati Baseball Club Company v. Eno, 
112 Ohio St. 175, 180, 181, 147 N. E. 86. 
The baseball cases seem to present the same 
legal question that confronts us here.’ 


New York Rule 


The same proposition was presented again 
a few months later in the case of Sutherland 
v. Onondago Hockey Club, Inc., 281 N. Y.S 
505, 245 App. Div. 137. The court said: 


“It is the well-settled general rule that 
the proprietor of a place of amusement is 
not an insurer of the safety of his patrons, 
nor is his undertaking so similar to that 
of a common carrier of passengers as to 
call for the application of the same rule of 
responsibility. He is bound to exercise 
only the degree of care that would be 
expected of an ordinarily careful and pru- 
dent person in his position, and his duty is 
fulfilled when he makes the place as little 
dangerous as such a place can reasonably 
be made, having regard to the contrivances 
necessarily used in conducting such a place. 
The question whether the proprietor of a 
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place of amusement has exercised reasona- The New York court recognizes that the 
ble care is to be determined with regard managers of places where games are played i 
to the character of the exhibitions given are not insurers and that they fulfill their 1] 
and the customary conduct of spectators duty when they minimize the danger to 
who witness them; and the acts of specta- spectators to such an extent as is reason- 
tors injured in such place must be judged able in view of the nature of the game, 
according to the conduct which ordinarily the desire of the spectator for a full view 
prudent people show under like circum- thereof and the seating arrangement that 
stances. must be made accordingly. The customary 

“The rule is equally well settled that conduct of spectators must be taken into 
a spectator at a baseball game assumes the consideration and the management is not 
risk of being struck by a foul or wild obliged to protect the spectator against a 
thrown ball when sitting elsewhere than danger incident to the entertainment which i 
behind the screen back of home plate. A  4”Y reasonable spectator could — rhe a 
unreasonable burden of a rule which would 
require the management to assume that 
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spectator at a baseball game may be re- 
garded as assuming such risks from balls 












as are necessarily incident to the game.” every spectator was there for the first time , 
F without knowledge of the attendant risks 

* * * is recognized. These cases further recog- i 

“It seems to me that appellant in attend- nize that where the spectator has a choice ih) 

ing a hockey game occupied precisely the in the matter of the selection of a seat i 

same status as a spectator at a baseball and gets as close as possible to the playing 1) 

game and that the same rules should be arena in order to obtain a better view. the 4 






applied in each instance. There was no _ spectator assumes the concomitant risks. 
obligation on the part of respondents to a 
protect appellant against. a danger incident 

to the entertainment, which any reasonable Second School of Thought 
spectator could foresee and of which she 
took the risk. The risk of being hit by a 
baseball or by a puck at a hockey game is 
a risk incidental to the entertainment and 
is assumed by the spectators, Any other 
rule of law would place an unreasonable 
burden upon the operator of a ball park or 
hockey rink. In witnessing’ this game, 
appellant assumed the risk of the puck 











In the following lines of cases, the ques- 
tion of a spectator’s contributory negligence 
or assumption of risk depends upon the 
circumstances of the particular case and 
is, therefore, ordinarily a question for the 
jury: Tite v. Omaha Coliseum Corporation 
{9 CCH Necticence Cases 1086], 12 N. W. 
(2d) 90 (Neb.); Thurman v. Ice Palace [3 
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tl tat It j CCH NEGLIGENCE CAses 257], 36 Cal. App. it! 
go ry ¢ y > °cte rs sc i 
: an tap aaa “e rs. 1 eee ae (2d) 364, 97 Pac. (2d) 999. James Vv be 

owledge th: » *k may leave the ice ee ; - ' 
a a a ee oe were en woe Rhode Island Auditorium, 60 R. I. 405, 199 : 





when the players are shooting for a goal. 










There were screened areas in this coliseum Atl. 293; Shanney v. Boston Manson Square 1M, 
ahs ik Mite ici Aaidieliiens denies ie Garden Corporation, 296 Mass. 168, 5 N. E. , 
g ppella ‘e 

risk sitting where she did with her escort. (2d) 1. 

Had she desired to protect herself from In Canada, Elliot v. Amphitheater, Mani- i 
that risk, she could have done so by select- toba, 3 N. W. R. 225, and in New York, iH 
ing a seat in the screened area away from Hammill v. Madison Square, 279 N. Y. Supp. aH 
the ringside. Evidently she selected the 815, and Ingersoll v. Onondago Hockey Club, ‘iM 







seat which she did in order that she might 281 N. Y. Supp. 505, follow the baseball i 
see every movement of the players. It is cases, and the spectator assumes the risk jaa 
argued that this was the first time she had Which is the better rule to follow—that tig 






ever attended such a performance. That laid down by the New York decisions or ii 
does not change the rule of liability so far that laid down by the Massachusetts, Rhode i 













as respondents are concerned. Certainly it Island and California decisions? It seems ' 
was not incumbent upon them to make _ that the rule of law postulated in the New ; 
inquiry of each patron on entering the York decisions is the better and will event- ; 
premises as to whether or not he or she’ ually be followed by all of our courts. i 
had ever witnessed a like performance.” Minnesota, a Midwestern state, follows the 
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New York decisions. See INsuRANCE LAW 
JourNAL, December, 1947, page 1127. 

Let us discuss the game of hockey, a 
minor sport, and analyze further some of 
the decisions. The law governing 
cases is bound to have an effect on the 
legal decisions in other sports. 


these 


The game of hockey is played by two 
opposing teams of six skaters each. The 
implements of the game are a hockey stick 
and a puck. The puck is a hard rubber 
disc three inches in diameter and about one 
inch thick, which usually lies flat on the 
ice and is pushed or propelled with the stick. 
The object of the game is to hit the 
puck into the goal, a net construction 
something like a box with one side open. 
It is about six feet wide and three and 
one-half feet high, and faces the playing 
surface. The rink is oval in shape, about 
two hundred feet long and ninety feet 
wide, and is surrounded by a solid board 
railing about three-and-a-half feet high, at 
the edge of the ice. The nets do not stand 
at the extreme ends of the rink, but leave 
enough room for skating behind them. 
There are rows of seats all around the 
rink starting approximately with the level 
of the ice and elevated from eight -to ten 
inches above the front row. At each of 
the curved ends of the rink there is a 
screen about eight feet high. There are no 
screens except these, however, for screen- 
ing of the entire rink was abandoned be- 
cause of complaints of the spectators. 

The puck is usually passed from one 
player to the other, and each time it is 
shot into the net, one point is scored toward 
game. When the puck is hit, it sometimes 
flies out of the rink, at which point the 
referee blows his whistle and play is sus- 
pended until the puck is thrown back into 
the rink. From a spectator’s standpoint, 
the matter of an unohstructed view is most 
important, for the play is very fast. 


Modec Case 


In the Modec case (see INSURANCE LAW 
JourNAL, December, 1947, page 1127) plain- 
tiff was struck by a puck while watching 
the hockey game from the front row. As 
a result of being hit by the puck, she 
was severely injured. She had attended 
hockey games before and was entirely fa- 
miliar with the game. The court allowed 
quunuuannnnnnnnuittt 
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the case to go to the jury and a verdict 
was brought in for the plaintiff. Upon 
motion of the defendant, the verdict was 
set aside and upon appeal, the trial court's 
decision was sustained. 

Testimony showed that hockey had 
been played in Eveleth, Minnesota, for a 
great many years, and in the same building 
for more than twenty years. The seating 
arrangements, the protection to the specta- 
tors and the arena have been in substantially 
the same condition during that time. The 
trial court in its memorandum stated in 
part: 

“In Eveleth hockey is played more than 
baseball and been for over twenty 
more take part in it, more 
people see it. Eveleth hockey players are 
The 
their 


has 
years, boys 
on many big league hockey teams. 
Midwest universities get many of 
hockey players from Eveleth; the minor 
league loops are full of them. Eveleth 
hockey teams are usually the winner or 
runner-up in the state high school champion- 
ships played each year. There is no high 
school baseball team at Eveleth. So it 
seems that a person attending a_ baseball 
game at Eveleth is assumed to have known 
and appreciated the risk of injury at a 
hockey game. ‘The plaintiff had attended 
several games previously, about six, I be- 
lieve, according to her testimony, her 
brother had played hockey to some extent, 
was intelligent, and was able to ap- 
preciate the risk. She knew some of the 
terminology of the game understood 
the game.” 


she 
and 
Anyone attending a_ hockey, football, 
basketball or a similar game is in the same 
status as a spectator at a 
and the rule of law should be 
applied in each instance. Any recognized 
sport such as hockey, baseball, football, or 
basketball can 
having the 
sharply to 


baseball game 
same 


without 
brought 


hardly be watched 
risks of the 
attention. 


game 


one’s 


Race Tracks 


have been a number of cases of 
sustained at race tracks where 
large crowds were permitted to gather out- 
side the 


There 
injuries 


grandstand along the curves. 
Claims have been filed by spectators in- 
jured when skidded off the 
track due to blowouts or negligently in 


racing cars 
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stalled steering wheels, and entered the 
crowds. In such cases, the spectator’s 
assumption of risk or contributory negli- 
gence was usually held to be a question 
for the jury. See Volume 29, Minnesota 
Law Review, page 80, note 35. 


’ 


Golf Balls 


Mere ownership of a golf course does 
not impute liability for an injury suffered 
from a golf ball driven thereon by a player.’ 
In American Law Reports, Volume 138, 
page 547, the liability of an owner is sum- 
marized in part as follows: 

“The owner of a golf course is not an 
insurer, nor is he liable in damages for 
mishaps, accidents, and misadventures not 
due to negligence. Everett v. Goodwin, 
(1931) 201 NC 734, 161 SE 316, 

“The operator of a golf course is not 
an insurer of players who are on the course, 
and the question presented in an action 
by a player against the operator of a golf 
course for an injury sustained when hit by 
a golf ball while on the course is not 
whether the operator should have foreseen 
that an accident might happen, but rather 
was whether the condition of the course 
which he operated unreasonably subjected 
the player to damages and hazards over 
and above those commonly inherent in the 
game of golf. Campion v. Chicago Landscape 
Company, (1938) 295 Ill. App. 225, 14 NE 
(2d) 879.” 


Injuries at Football Games 


In Ingerson et al. v. Shattuck School 
(Supreme Court of Minnesota, cited in 185 
Minn. 16, 239 N. W. 667), action was 
brought to recover damages for personal 
injurv sustained at a football game while 
standing along the sidelines of the playing 
field, and claimed to have been caused by 
negligence on the part of the defendant 
Defendant maintained that the plaintiff had 
assumed all risk involved. In that connec- 
tion, the court had this to say: 


“Mrs. Ingerson had attended three foot- 
ball games prior to this one. It is shown 
to be a more or less common occurrence 
for the football and for players to cross 

1 Schlenger v. Weinberg, (1930) 107 NJL 130, 
150 A. 434, 69 ALR 738, 30 NCCA 27. 
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and go outside of the lines of the playing 
field. Prior to the accident, that had 
happened a few times in this game. Defend- 
ant contends that Mrs. Ingerson’s knowl- 
edge of the situation was such that she 
assumed the risk of any injury resulting. 
We do not so hold as a matter of law. 

“Negligence is charged on the ground 
that defendant failed to provide safe and 
proper seats for spectators. It is sufficient 
to say that it is not shown that Mrs. 
Ingerson sought to obtain one of the seats 
provided, or requested to be provided with 
a seat, or that she would not have had a 
seat in the bleachers if she had gone there 
for that purpose. Her son was the captain 
of the Mankator team, and was seated on 
a bench away from the bleachers, and she 
went there to be with or near him.” 


Thus, the defendant was held not to 
have assumed the risk of injury as a matter 
of law. 

The same rule is generally applied to 
other sporting events not so well known 
as baseball and hockey. 


In this article, liability of amusement 
operators owning carnivals, merry-go-rounds, 
fun houses, and similar types of entertain- 
ment has not been dealt with, but has 
been left for separate treatment. 


Conclusion 


In baseball cases, it has generally been 
held that there is an assumption of risk 
on the part of the spectator, or that the 
injured party is guilty of contributory 
negligence; hence no recovery is granted. 
In hockey cases, there are two rules—the 
so-called New York rule, which follows 
the rule applied in baseball cases, and the 
so-called California rule which holds that 
the question of assumption of risk and 
contributory negligence is one of fact for 
the jury. In all of the cases following this 
rule, it is said that the rule might be 
different when people become more familiar 
with the game. An interesting question is: 
How will we know when “change over” 
day comes? The courts following the Cali- 
fornia rule are very inconsistent if the 
reasoning in the baseball cases is followed. 
We can also assume that when wrestling 
becomes more popular and better known, 
the rule as laid down in the _ baseball 
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cases will be followed. Again we have the match, he will know that sometimes one 
query: How will we know when “change wrestler throws another outside of the 
over” day comes? The courts seem hesi- ring. , In the very nature of things, football 
tant in applying the baseball rule to new stadiums, baseball grandstands, hockey 
sports. 3ut no sport is new. When an_ rinks, wrestling arenas and the like cannot 
adult goes to a game of any kind, he has be constructed for the occasional spectator 
some idea of the kind of an exhibition he who is entirely ignorant of the risks that 
is going to witness. There may be an go along with watching the game. They 
excuse for ignorance of the game at the’ are built for those who know and under- 
first visit, but thereafter, anyone who has _ stand the game, If they had to be built, 
seen one polo game will know that once equipped and operated on the theory that 
in a while a ball struck by a mallet is going most spectators are unfamiliar with the 
to come off the field of play; after watch- game, we probably would have neither the 
ing one golf match, he will know that games nor the coliseums and auditoriums. 
occasionally the ball is going to hook or These factors should be taken into con- 
slice or go out of bounds; after watching sideration in determining an amusement 
one baseball game, he will know that the  gperator’s obligation to the public. Courts 
ball does not always go where the players are reluctant as a general rule to take the 
want to send it; after watching one hockey 
game, he will know that the puck does not 
always travel on the surface of the ice; 
after watching one football game, he will 
know that sometimes a player running with 
the ball will run out of bounds into a 
group of spectators seated along the playing 
field; and after watching one wrestling [The End] 


case out of the hands of the jury; the 
exceptions are the baseball cases and in 
some areas the hockey cases. As the latter 
sport becomes better known, the tendency 
of the courts will be to follow the baseball 
cases and to limit the operator’s liability. 


——$ $$$ 


$50,000 Awarded to School Pupil 


A third grade pupil recovered a judgment of $50,000 in the New York 
Supreme Court for the loss of an eye which was punctured by a lead pencil 
thrown by another pupil in the classroom. The verdict was returned against 
the school teacher, school principal and the Board of Education of the City of 
New York. The teacher had stepped out of the room on school business, leaving 
it in charge of three monitors. 


Insurer Liable in Deliberate Auto Accident 


Ruling against the insurance company, the New Hampshire Supreme Court 
has held that an insurer may be held liable for injuries sustained by persons in 
a motor vehicle accident, although the accident was deliberate. Wolbart was a 
passenger in a car operated by Ball, Jr. As Ball’s car was turning into a garage, 
it was deliberately struck by a car driven by Reynolds, and the Ball car, in turn, 
crashed into the Ware garage building. Reynolds had intended to merely bump 
the Ball car. 
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Are Sub-bailment Repairs 


A Conversion? 


By SMITH WARDER . . . ASSOCIATED WITH McKEEHAN, 
MERRICK, ARTER AND STEWART, CLEVELAND, OHIO 


The law of bailments became compara- 
tively well settled early in the history of 
the common law—earlier than did the rules 
in some other fields. In most controversies 
involving bailments, the law is definite and 
certain and the cases usually turn on factual 
issues. 


It is questionable whether or not the 
rules applicable to bailments as developed 
by the common law are suitable to modern 
business methods. A case which emphasizes 
the problem is Aetna Casualty & Surety 
Company v. Higbee Company (Ohio Court 
of Appeals Cuyahoga County, October 13, 
1947), 6 CCH Fire & CASUALTY CASEs 474. 


In that case, Mrs. Edith Goldsmith 
delivered her fur coat to the Higbee Com- 
pany, a Cleveland department store, for 
storage Several weeks later the Higbee 
Company advised Mrs. Goldsmith that the 
coat needed repairing. Mrs. Goldsmith 
thereupon called at the store’s fur depart- 
ment and signed an order for the repairs 
as follows: “Please make necessary repairs 
as suggested by your fur department, not 
exceeding $26 in addition to sales tax and 
the regular storage charges.” 


The contract for storage of the coat 
between the Higbee Company and Mrs. 
Goldsmith placed the value of the coat at 
$100, which amount was fixed by her. The 
contract provided that the charges for the 
storage would be based on the valuation 
and that the company’s liability in case of 
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loss or damage should not be greater than 
that amount. 


Theft of Coat 


The Higbee Company, in carrying out 
the order of Mrs. Goldsmith to repair and 
clean the coat, delivered the coat to the 
New Process Fur Cleaning Company to be 
cleaned without obtaining her consent. 
While in the cleaning company’s possession, 
the coat was stolen by armed highwaymen. 
The Higbee Company paid Mrs. Goldsmith 
$100 for the loss, which it claimed to be the 
limit of its liability under the bailment 
contract. 


Aetna Casualty & Surety Company had, 
prior to the loss, issued a policy to Mrs. 
Goldsmith insuring her against loss by 
theft of the coat, in the sum of $1,000. 
Aetna paid Mrs. Goldsmith $1,000 and 
received from her a subrogation receipt by 
which she (a) assigned to it all her rights 
against the Higbee Company because of 
the loss, to the extent of $1,000 and, (b) 
released the Higbee Company from any 
further claim in excess of that amount. 


Repairs Sublet 


At the trial, defendant contended that 
it was the custom of retail fur dealers 
and department stores to sublet the clean- 
ing and repairing of fur garments, that 





plaintiff's assignor knew or should have 
known of this custom, and that she there- 
fore impliedly consented to the subletting 
of the work. The trial court excluded the 
evidence proffered on this point and held 
that the Higbee Company was guilty of 
converting Mrs. Goldsmith’s coat to its 
own use by turning it over to the New 
Process Fur Cleaning Company without 
her authority. The trial court further 
held that the limitation of liability was 
valid and that there could be no recovery 
because defendant had already paid plain- 
tiff's assignor the full amount of the 
declared valuation. 


On appeal, it was held that if the Higbee 
Company had converted the coat, then 
the limitation of lability was without effect 
for the reason that the bailee cannot con- 
tract against his own affirmative and 
willful misconduct. But the Court of 
Appeals further held that whether or not 
there had been a conversion was a question 
of fact, and that the trial court had erred 
in excluding the proffered evidence as to 
custom. Therefore, it remanded the case 
for retrial. 

This case illustrates the conflict between 
present-day business methods and the legal 
obligations implicit in the relation of bailor 
and bailee. It is true that it is the practice 
of fur dealers to have the cleaning and 
repairing of fur garments done by others. 
It is equally true that the customer is 
seldom advised of this fact and that the 
various retail establishments compete with 
one another for the business without specif- 
ically advising the owner that the work 
will be done by third parties. The appli- 
cable legal rules are simple. 


Delivery of Property 


The bailee may lawiwnlly deliver the prop- 
erty only to the bailor or according to 
his instructions.’ If the bailee delivers the 
property to one who is not the _ bailor, 
then he is liable to the bailor for the value 
of the goods, and the fact that he was 
free of negligence is immaterial? It is 
generally held that delivery by the bailee to 
an impostor is a conversion.* It is also 
well settled that where the bailee disregards 
specific instructions given to him by the 


1 Footnotes appear on page 210. 
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bailor and damage results, the bailee is 
liable therefor.“ Indeed, the courts have 
been extremely jealous of the bailor’s rights 
and have held that the bailor of stolen 
property is entitled to its return by the 
bailee where the true owner has not claimed 
the goods.® 


Implied Consent 


On the other hand, it has been held 
repeatedly that the bailee may use the 
usual and ordinary means of performing 
his duties under the contract of bailment.® 
This was the rule relied upon by defendant 
in the principal case, and there is something 
to be said for the contention. Undoubtedly, 
the customer secures the performance of 
the work at a lower cost than would be 
possible if each retailer maintained its own 
facilities for rendering the services. The 
situation is common in many businesses— 
for example, watch repairing, dry cleaning, 
and tailoring. In some fields, it could probably 
be established as a matter of fact that 
the customer had actual knowledge that 
his bailee would sublet the work to be done 
and, in so doing, would part with the 
possession of the bailed chattel. Under 
such circumstances, it could hardly be 
argued that the bailor had not impliedly 
consented to the sub-bailment. In such a 
case, the principal bailee would not be 


guilty of a conversion, technical or other- 
wise. 


Unauthorized Act 


There are other instances wherein it is 
equally clear that the bailee is guilty of 
conversion—the exercising of unauthorized 
dominion and control over the property—by 
entering into the sub-bailment. Many es- 
tablishments conceal the fact that they do 
not themselves perform the services con- 
tracted for by the bailor. Their identifica- 
tion checks and storage receipts make no 
mention of any sub-bailment. Often the 
particular establishment seeks to attract 
business from its competitors on the basis 
of its reputation and manner of doing 
business. Such a bailee deliberately leads 
the bailor to believe that he has contracted 
for the personal services of the bailee and 
should not be heard to complain when a 
loss occurs while the property is in the 
hands of a sub-bailee. 
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Limiting Liability 

In order to protect himself, the bailee 
generally enters into a contract with the 
bailor providing for an agreed valuation 
of the chattel and also providing that he, 
the bailee, will not be liable beyond the 
agreed valuation. Frequently, the amount 
charged for the services varies propor- 
tionately to the amount of the declared 
valuation, as was the fact in the principal 
case. Such arrangements are common in 
the modern business world and are upheld 
where there is no attempt by the bailee to 
exempt himself from liability for his own 
negligence." 


It must be emphasized that such a limi- 
tation of liability will be upheld only where 
the loss is not the result of the affirmative 
misconduct of the bailee. The reasons 
were concisely stated in ddams Express Com- 
pany v. Berry & Whitmore Company, 35 App. 
DC. 2B, dL. RR. A. ON. Si) SB os 
follows: 


“Tt is evident that the only way in which 
a carrier may be relieved from its common- 
law obligation to pay the full value of 
goods lost through its negligence is by 
means of a special contract with the shipper, 
as above noted. It is also clear, according 
to the ordinary rules of construction, that 
such relief is only to the extent named in 
that contract. New York C. R. Co. v. Lock- 
wood, 17 Wall. 357, 21 L. Ed 627. Is it 
possible for the carrier to extend this doc- 
trine of contractual limitation of liability 
to cover cases where the goods are con- 
verted or embezzled by it? We think not. 
So great would be the opportunity for 
fraud that public policy will not suffer a 
practice so manifestly calculated to invite 
it. That the shipper, in a particular instance, 
might be willing to make such concession 
does not alter the rule; it is not within 
the power of the individual to barter away 
the right to protection inherent in the 
general public. In discussing this ques- 
tion, the court, in the case of The New 
England [D. C.] 110 Fed. 415, said: ‘It 
should be added further, that it is doubt- 
ful if any limitation which seeks to protect 
a company, not from the negligence, but 
from the theft or conversion, of its servants, 
is consonant with public policy.’ Story, 


in his work on Bailments (8th Ed.) § 32, 


says: ‘In respect to cases of loss by fraud, 
there is a salutary principle, belonging 
both to our law and the civil law. It is, 
that the bailee can never protect himself 
against responsibility for losses occasioned 
by his own fraud; nay, not even by a 
contract with the bailor that he shall not 
be responsible for such losses, for the law 
will not tolerate such indecency and im- 
morality that a man shall contract to be 
safely ‘dishonest.’ See, also, Alabama G. S. R. 
Co. v. Little, 71 Ala. 615; Louisville & N. R. 
Co. v. Sherrod, 84 Ala. 178, 4 So. 29; 
Zouch v. Chesapeake & O. R. Co., 36 W. Va. 
524, 17 L. R. A. 116, 15 S. E. 185; American 
Exp. Co. v. Sands, 55 Pa. 140; Ronan v. 
Midland R. Co., Ir. L. R. 14 C. L. 157; 
Schouler, Bailments and Carriers, § 20. 
“Would it be possible for a carrier after 
receiving for transportation goods worth 
$1,000, to embezzle them, and then plead 
as a limitation of its liability the fact that 
the shipper had not stated their value to 
be more than $50? In other words, can a 
carrier engaged in business of a_ public 
nature be permitted to justify a conversion 
of goods intrusted to it, on the ground 
that its liability is fixed by contract? Such 
would be the absurd result were appel- 
lant’s contention carried to its logical con- 


clusion.” ® 


Technical and Real Conversion 


A plausible argument can be made that 
such reasoning has no application where 
the conversion is technical rather than 
real, but reflection should demonstrate that 
in law there can be no difference between 
the legal effect of an intentional conversion 
for profit and a mere technical conversion. 
The evidence concerning the manner of the 
loss is usually within the knowledge of the 
bailee and not the bailor. The bailee could 
very easily make a conversion for profit 
appear to be a technical conversion by 
“misdelivering” the chattel to a confederate. 
Further, the bailee can always protect him- 
self by securing the bailor’s consent to the 
sub-bailment in advance, so that there is no 
conversion. 

The law does not always adapt itself 
to business methods; often it is necessary 
for business to adapt itself to the law. 
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This is such a case. However, the com- 
; mercial bailee can fully protect himself 
under the rules applicable at present to his 


1 There is, of course, an exception where the 
bailor is not the rightful owner and the rightful 
owner demands the property. 

2See annotations in 15 A. L, R. 681; 42 
A. L. R. 128; 6 Am. Jur. 253, 298. The fact that 
there was no negligence on the part of the 
bailee is of no moment. 6 Am. Jur. 256, Oskamp, 
Nolting & Co. v. Southern Express Co., 61 Ohio 
St. 341, 56 N. E. 13. 

*See annotation in 54 A. L. R. 1330 

*See annotations in 4 A. L. R. 1225 and 96 
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business. It would seem to follow that 
the result reached by the court in the 
principal case is sound. [The End] 


FOOTNOTES 


5 Jensen v. Eagle Ore Co., 47 Col. 306, 107 
Pac, 259. 

* Rourke v. Cadillac Automobile Co., 268 Mass. 
7, 167 N. E. 231; Travelers Fire Insurance Com- 
pany v. Brock, 30 Cal. App. (2d) 112 [3 CCH 
Fire and Casualty Cases 523], 85 Pac. (2d) 905; 
6 Am. Jur. 353-354. 

™ Central Storage Co, v, Pickering, 114 Ohio 
St. 76, 151 N. E. 39. 

8 Accord: Conkle v. G. K. Scott, Inc., 147 Ohio 
St. 487; 72 N. E. 82; 6 Am. Jur. 269. 
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“Key in Lock’’ Bill 


A bill has been introduced in the New York legislature which provides that 
the owner of any motor vehicle would be liable for death or injury to persons 
or damage to property resulting from an accident caused by the car if it had been 
stolen while parked unattended in a public street with the ignition switch unlocked 
or ignition key in the lock. 


Cowboy Suit Ignites 


In New York the chaps of a cowboy suit caught fire and caused the death 
of an eight-year-old boy. His father, a doorman at an apartment house, was 
given the chaps by the president of the company manufacturing the suits to 
give his son for Christmas. The jury awarded the father $64,500 against the 
manufacturers of the cloth and the sales agent for the mills. The suit charged 
that the companies were negligent in failing to warn the parents of the com- 
bustible material in the chaps, which were made from viscose rayon, a wartime 
substitute. 


Ohio Holds Installment Payments Not Annuities 


The Ohio Supreme Court has held that installment payment of life insur- 
ance benefits are not annuities and, therefore, are exempt from taxation under 
state law. Under the policy in question, the proceeds were payable monthly for 
life. The state tax commissioner had ruled that the payments were in fact 
annuities subject to taxation. 
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Opinions here and there: 


“The Attorney General Says—” 


GROUP INSURANCE 
FOR COUNTY EMPLOYEES 


House Bill Number 420, Acts of the 
50th Legislature, R. S., 1947, provides that 
no policy of group life insurance shall be 
delivered in the State of Texas unless it 
conforms to one of the following descrip- 
tions: “. . . A _ policy issued to any 
association of state and county employees 

and members of any association of 
state and county employees. . Ge 
county auditor inquired if he was authorized 
to collect and pay premiums for a group 
of county employees on a group insurance 
plan. The Attorney General replied that 
the statute did not apply to an association 
solely of county employees. “To give this 
effect to the bill we would either have to 
strike out the words ‘state and’ or construe 
the word ‘and’ to mean ‘or’.” Nor did 
the Act contain any provision authoriz- 
ing the county auditor to cdllect and pay 
premiums for such a plan from county 
employees’ salaries. However, the Attorney 
General pointed out that such county em- 
ployees as might be members of an associ- 
ation of state and county employees could 
be insured under the provisions of this Act, 
or they might voluntarily band together as 
individuals and secure benefits under the 
group plan—except that there is no pro- 
vision for the county to obtain this insur- 
ance for them, nor has the county any 
right to withhold any part of the em- 
ployees’ wages, even’ with their consent. 
—Opinion of the Texas Attorney General, 
January 28, 1948. 


RATABLE REDUCTION 
OF DEATH BENEFITS 


The Vermont workmen’s compensation 
law provides that if death from injury 


Wnt 


results within two years, the employer or 
the insurance carrier shall pay to the per- 
sons entitled to compensation a weekly 
amount equal to certain percentages of 
the deceased’s average weekly wages, pro- 
vided that the total amounts payable 
on account of a single death shall not 
exceed the sum of $3,500 and the amounts 
herein allowed shall be ratably reduced, if 
necessary, to conform to this limitation. 
The Commissioner of Industrial Relations 
asked for an opinion as to the meaning of 
this. The Attorney General replied that 
the provision that the amounts allowed 
shall be “ratably reduced” was intended to 
decrease the amount of weekly benefit to 
such extent that aggregate payments for 
the period provided should not exceed 
$3,500 and thereby to insure the continuance 
of a benefit for the full period provided. 
As used in the statute the intent seems 
clear that the amount shouid be reduced 
in those cases where the limitation applies, 
at a proportionate rate with relation to the 
period to he covered to provide aggregate 
payment within the limitation imposed.— 
Opinion of the Vermont Attorney General, 
January 25, 1946. 


TAX STATUS OF PAYMENTS 
TO BENEFICIARIES 


The Commissioner of Taxes asked the 
Attorney General to rule on the status of 
payments to beneficiaries under life insur- 
ance contracts under the state income tax 
laws. When the beneficiary, under an 
option or term of the life insurance policy, 
has elected to leave the amount payable upon 
death of the insured with the company at 
interest, the federal statute expressly in- 
cludes interest payments received by the 
beneficiary under such an arrangement, in 
the class of income which may be taxable. 
Vermont law is silent in this particular. 
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The statute treats amounts received under 
insurance contracts and interest-bearing se- 
curities as being subject to taxation and 
excludes therefrom “amounts paid by reason 
of the death of the insured.” The Attorney 
General advised: “It has been customary 
for life insurance companies to include in 
their contracts certain options, available 
under some circumstances to the insured, 
and in most instances, available under the 
conditions prescribed to the beneficiary... . 
Such right to the beneficiary to elect the 
benefit afforded by the policy comes into 
existence upon the death of the insured 
and the amounts paid are, in my opinion, 
‘paid by reason of the death of the insured’.” 
—Opinion of the Vermont Attorney General, 
August 31, 1945. 


LICENSE REQUIREMENTS 
PROPOSAL DISCRIMINATORY 


The Attorney General was asked to 
advise whether proposed amendments to 
Sections 7047 and 7049, Public Laws, before 
the Senate Committee on Insurance would 
violate any constitutional guarantees. The 
proposed legislation authorizes the Insur- 
ance Commissioner to issue a license to an 
agent of a foreign insurer if he is satisfied 
that the person is trustworthy and com- 
petent and that “such person, or his em- 
ployer, is not principally engaged in the 
business of selling chattels, on any time 
sales plan requiring the vendee to provide 
insurance to protect the unpaid balance of 
the purchase price of such chattels.” 
the proposed bill is not applicable to 
domestic insurers, it would of necessity 
discriminate between two individuals, both 
of whom might be residents of the State 
of Vermont, one representing a foreign 
insurance company authorized to do busi- 
ness in Vermont and the second repre- 
senting a domestic insurance company. A 
further 


Since 


found in 
the fact that a person might be licensed as 


discrimination is to be 


an insurance agent for a foreign company 
if he or his employer were engaged prin- 
cipally in thé business of selling chattels 
on a time sales plan and if no insurance 
were required to protect any unpaid balance 
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which might be due on the purchase price 
of the chattels. The proposed bill would 
make the same act unlawful, however, if 
insurance were required to protect the 
unpaid balance. Finally, there is a dis- 
crimination between those persons who 
might be engaged in such selling of chattels 
on a time sales plan and requiring such 
insurance if the business was not a principal 
part of the whole enterprise and the per- 
son or the employer who is “principally 
engaged” in such business.—O pinion of the 
Vermont Attorney General, March 29, 1945. 


MUTUAL COMPANY'S 
GROUP PLAN APPROVED 


A mutual insurance company wished to 
take out a group insurance policy covering 
hospitalization and surgical expense in- 
curred by illness on the part of its em- 
ployees or their dependents. The policy 
was to be offered to officials and employees 
on a voluntary basis. The plan contem- 
plated that one-half of the expense would 
be borne by the employee and the other 
half by the company whose contribution 
would be regarded as additional compensa- 
tion to the employee. The Attorney General 
was of the opinion that it was entirely 
within the jurisdiction of the governing 
board of the company to determine ine 
compensation to be paid to officers and 
employees, as part of the management of 
the internal affairs of the corporation.— 
Opinion of the Vermont Attorney General, 
October 11, 1945. 


COMPENSATION LAW 
COVERS STATE EMPLOYEES 





Asked whether the 
Agriculture employees were 
coverage under the workmen’s compensa- 
tion law, the Attorney General quoted the 
pertinent statute, I. C. A. 43-903, “This act 
shall apply to employees and officials of 
the state.” I. C. A. 43-904, setting out 
certain employments which are not covered, 
does not apply to public employees.— 
Opinion of the Idaho Attorney General, 
February 4, 1948. 
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WHEN ADJUSTERS 
MUST BE LICENSED 





A member of the state legislature sought 
the Attorney General’s opinion as to wheth- 
er insurance adjusters ave subject to the 
licensing requirements of Chapter 11, Divi- 
sion 3, of the Business and Professions 
Code, as amended by Chapter 1543, Statutes 
of 1947. The statute defines a _ private 
investigator to be “any person who engages 
in business or accepts employment to 
furnish, or agrees to make any investigation 
for the purpose of obtaining information 
with reference to the identity, habits, con- 
duct, business, occupation, honesty, integ- 
rity, knowledge, trustworthiness, efficiency, 
loyalty, activity, movement, whereabouts, 
affiliations, associations, transactions, acts, rep- 
utation, or character of any person; the 
location, disposition, or recovery of lost 
or stolen property; the cause or responsi- 
bility for fires, libels, losses, accidents, or 
damage or injury to persons or prop- 
erty. ” The chapter does not apply 
to a person employed exclusively and regu- 
larly by one employer in connection with 
the affairs of such employer only. The 
Attorney General concluded that all ad- 
justers, except those exclusively employed 
by an insurance company or insured and 
investigating only claims in which their 
employer has an interest, must be licensed.— 
Opinion of the California Attorney General, 
December 29, 1947. 


SECRETARY OF ASSOCIATION 
ELIGIBLE FOR AGENT'S LICENSE 





Mr. Fred Greene, executive secretary of 
the North Carolina Bankers Association, 
applied to the Insurance Commissioner for 
a license as an insurance agent for the 
purpose of installing an insurance program 
for employees of banks in membership. He 
also admitted that he was interested in 
becoming an agent for a fidelity and surety 
bonding company for the purpose of writ- 
ing bonds for banks in North Carolina. 
The statute, G. S. 58-41, provides that no 
license may be issued to an agent whose 
premium writings represented by the pre- 


miums on contracts of insurance signed, 
countersigned, issued or sold by him for 
the general public during the preceding 
year, have not exceeded those on insurance 
signed, countersigned, issued or sold by 
him covering his own property or life and 
the property and lives of members of his 
immediate family, his employer and_ his 
employees. The Insurance Commissioner 
reached the conclusion that Mr. Greene 
was ineligible, but sought the opinion of 
the Attorney General, who declared: “As 
Mr. Greene has not heretofore been licensed, 
there would be no experience for the pre- 
ceding year upon which to test the appli- 
cation of the statute. In addition, I do 
not think that his writing of insurance for 
banks of North Carolina would be writing 
for his employer. Mr. Greene is employed 
by the North Carolina Bankers Association, 
a voluntary non-stock association incor- 
porated under the laws of this State, which 
is an entirely separate and distinct entity 
from the banks of North Carolina which 
are members of the association. In my 
opinion, the statute would not be appli- 
cable in such an instance as this, even 
though the insurance writings had been 
confined in the previous year to North 
Carolina banks.”—Opinion of the North 
Carolina Attorney General, January 24, 1948. 


TENNESSEE’S INHERITANCE TAX 
ON LIFE INSURANCE 


During his lifetime the deceased pur- 
chased life insurance policies totaling 
$156,740.74. The executor failed to in- 
clude this insurance in the gross estate 
for inheritance tax purposes on the ground 
that the insured divested himself of all 
interest in the policies on October 23, 1935, 
by a special settlement under which the 
insured did not reserve the right to change 
the beneficiary. The special settlement 
document provided that at the death of 
the decedent the proceeds of the policies 
would be retained by the company and 
paid in monthly installments to the wife 
of the insured throughout her life. All of 
the policies upon which this special settle- 
ment was effected in 1935 were kept in 
force by the decedent tor the remainder of 
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his life and, beginning one month after 
his death, the company has made monthly 
distributions to the beneficiary in accord- 
ance with the terms of the special settle- 
ment. The Attorney General advised: 
“Code Section 126a taxes all life insurance 
carried by a decedent, except a $40,000 
exemption in favor of policies payable to 
Class A beneficiaries. No distinction is 
drawn between insurance policies in which 
the decedent retained the right to change 
the beneficiary and policies in which he did 
not retain such right.”—Opinion of the 
Tennessee Attorney General, January 8, 1948. 


NON-PROFIT CORPORATION 
MAY NOT INSURE MEMBERS 


May a non-profit corporation issue in- 
surance policies on the lives of the members 
of the association? The reply was in the 
negative, the Attorney General pointing out 
that in the case of International Service 
Union Company v. People ex rel. Wettengel, 
District Attorney, 101 Colo. 1, the Colorado 
Supreme Court sustained the judgment of 
the lower court in revoking the charter 
of a non-profit corporation because it had 
engaged in issuing insurance policies to its 
members.—O pinion of the Colorado Attor- 
ney General, December 18, 1947. 


ANTICIPATION CERTIFICATES 
FAIL TO QUALIFY FOR DEPOSITS 





The Insurance Commissioner requested 
an opinion as to whether water and sewer 
revenue anticipation certificates purchased 
by a life insurance company could be de- 
posited with the state as securities under 
the insurance laws. Section 56-320 of the 
Code of Georgia provides that deposits may 
be made in United States bonds, valid bonds 
of the state, or bonds of any county or 
municipality which have been validated 
under the laws of Georgia. Both the Act 
authorizing the issuance of the certificates 
and Section 2-6005 of the Constitution pro- 
vide that payment of principal and interest 
shall come only from revenue produced by 
the particular revenue-producing facilities 
involved. Hence, it is clear that the certifi- 
cates are not obligations of the municipality 


and could not be classified as municipal 
bonds. Section 56-317 of the Code author- 
izes the Insurance Commissioner to accept 
deposits in such securities as he deems 
equivalent to cash. The Attorney General 
pointed out that Section 16-438 of the Code 
authorizes building and loan shares to be 
accepted as the equivalent of cash, but 
that there is no such statutory approval 
in reference to anticipation certificates. 
“The silence of the legislature in reference 
to revenue anticipation certificates would 
indicate that they were not to be accepted 
as the equivalent of cash. While it is en- 
tirely reasonable to assume that some 
revenue certificates would be equivalent to 
cash, . . . it is likewise possible that 
others might be worthless. This would 
indeed impose an undue burden on you 
to determine at your own peril which 
projects were likely to succeed.”—Opinion 
of the Georgia Attorney General, January 
13, 1948. 


DEPOSIT EXEMPTION LIMITED 
TO CASUALTY COMPANIES 





Whether or not a fire company which 
has on deposit $10,000 is required to de- 
posit an additional $10,000 in securities in 
order to qualify to write casualty insurance, 
was the query presented to the Attorney 
General. Section 56-301 of the Amended 
Code provides that a casualty company 
is not required to make a further or addi- 
tional deposit in order to engage in the 
writing of other forms of insurance, But 
this proviso is limited to casualty com- 
panies and does not apply to other types 
of insurance companies. The legislature 
saw fit to classify casualty companies in 
a different category from those dealing in 
other forms of insurance.—Opinion of the 
Georgia Attorney General, January 2, 1948. 


CROP ASSOCIATION EMPLOYEES 
WITHIN COMPENSATION ACT 


The Minnesota Crop Improvement As- 
sociation inquired as to its liability in the 
event of injuries to one of its employees. 
The general purpose and plan of the 
Association is to collect and disseminate 
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information concerning the growing, har- 
vesting, processing, storing, and handling 
of field crops seeds, and to give aid, infor- 
mation and assistance in such a manner 
as to improve the agricultural industry of 
the state. The Attorney General informed 
the Association that it was not to be deemed 
an agency or unit of the state, even though 
its activities were in part financed by 
legislative appropriations, nor did the in- 
clusion of the employees in the definition 
of the term “state employees” for the 
purpose of membership in the State Em- 
ployees Retirement Association make them 
state employees within the terms of the 
Workmen’s Compensation Act. The stat- 
ute defines “employer” as a person who 
employs another to perform a service for 
hire and to whom the “employer” directly 
pays wages. It includes any person, cor- 
poration, co-partnership, or association or 
group thereof, as well as state, county, 
village, borough, town, city, school district 
and other public employers. The language 
of Subdivision 8 is broad enough to include 
persons employed by the Association with 
the terms “employee” and “workman” as 
defined therein. The Attorney General 
concluded that the Association should pro- 
vide workmen’s compensation insurance 
coverage for all of its employees.—O pinion 
of the Minnesota Attorney General, Janu- 
ary 6, 1948. 


GROUP INSURANCE 
ON RETIRED COLLEGE EMPLOYEE 


In answer to a question as to the right 
of a college to participate in the premium 
due under a group policy on a retired 
employee, the Attorney General referred 
to Section 1 of Act 184 of 1944, which 
provides that parish school boards, the 
state board of education and other boards 
of control of publicly supported educa- 
tional institutions are specifically author- 
ized to insure their employees under a group 
policy and may agree to pay all or part 
of the premiums out of any funds appropri- 
ated for the purpose and included in the 
budgets of these institutions. Under the 
Statute the right of the college to con- 
tribute to the cost of insurance is limited 
to actual employees. Since the retired em- 
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ployee is no longer carrier on the payroll, 
he cannot be considered as an employee 


of the college—Opinion of the Louisiana 
Attorney General, January 16, 1948. 


WHEN ATTORNEYS 
MAY ACT AS ADJUSTERS 





Are attorneys-at-law required to be 
licensed as insurance adjusters, as pre- 
scribed by Chapter 23966, Laws of Florida, 
Acts of 1947, in order to adjust insurance 
losses in Florida? The Attorney General 
replied: “Without question, under the 
limited circumstances and conditions found 
in Section 12 of the Act, attorneys may 
be designated by insurers to adjust losses. 
The only specific reference to attorneys 
is in Section 11, which provides that they 
need not qualify as adjusters to be author- 
ized to adjust or participate in the adjust- 
ment of a claim, loss or damage arising 
under policies of liability insurance involv- 
ing the claims of third persons against 
the insureds in such policies. Yet this 
mention of the specific instance permitting 
an insurance adjustment by an attorney 
does not invoke the rule of ‘exrpressio unius 
est exclusio alterius’ nor is it considered 
that the legislature intended to deprive 
lawyers from settling or participating in 
the settlement of claims arising under con- 
tracts where there is a denial of liability, 
uncertainty as to contract terms, or actual 
controversy as to liability or extent of 
liability. But when none of these circum- 
stances is present, attorneys may not, 
without qualifying as an adjuster under 
Chapter 23966, represent either the insurer 
or insured in settling a claim. It is not 
considered that negotiations naturally in- 
cident to and reasonably calculated to 
result in the adjustment of the loss con- 
stitute an ‘actual controversy’ within the 
meaning of Section 12.”—Opinion of the 
Florida Attorney General, October 14, 1947. 


PROOF 


OF FINANCIAL RESPONSIBILITY— 
NON-ADMITTED CARRIER 


An Ilhnois insurance company inquired 
as to the procedure followed in North 
Carolina when a nonresident driver, insured 
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by a non-admitted company, is involved 
in an accident. The Attorney General re- 
sponded that Section 20-253 of the General 
Statutes sets out the manner in which 
a nonresident owner of a foreign vehicle 
may’ give proof of financial responsibility 
in North Carolina. The statute provides 
that the nonresident owner may give proof 
of financial responsibility by filing with 
the Commissioner a written certificate of 
an insurance carrier not authorized to 
transact business in North Carolina, but 
authorized to transact business in the state 
in which the motor vehicle is registered, 
or if the nonresident does not own the 
vehicle, then in the jurisdiction in which 
the insured resides. The Commissioner is 
authorized to accept the certificate if the 
insurance carrier executes a power of 
attorney authorizing the Commissioner to 
accept service on its behalf; if the carrier 
adopts a resolution declaring its policies 
to be deemed varied to comply with the 
law of North Carolina; if the carrier agrees 
to accept as final and binding the judgment 
of any court of competent jurisdiction in 
North Carolina; and if the carrier deposits 
with the Treasurer of North Carolina cash 
or securities as mentioned in Section 20-264 
or the surety bond of a company authorized 
to do business in North Carolina, equal 
in value to $11,000 for each insurance policy 
filed, as proof of financial responsibility. 
With reference to the procedure in cases 
involving an out-of-state driver who, while 
on a casual trip in or through the state, 
has an accident, such driver is amenable 
to process of the State of North Carolina 
under the provisions of Section 1-105 of 
the General Statutes, which is the usual 
nonresident motorist statute. That statute 
provides that the acceptance by a non- 
resident of the rights permitting the opera- 
tion of motor vehicles, upon the highways 
of North Carolina is equivalent to the ap- 
pointment of the Commissioner of Motor 
Vehicles as his process agent upon whom 
service may be had.—Opinion of the North 
Carolina Attorney General, January 7, 1948. 


TEXAS INTERPRETS 
GROUP INSURANCE LEGISLATION 


House Bill 665 authorizes the State of 
Texas and each of its political, governmental 


VUOUULEUOUUTHMANUENENUONOONGOULEOUOENODENONEONULOOUUEOOOEUOGUENUUEGNAESUUUONNUOENOEUELU EUG UOADEENAU COU EONUTESUD ENON UNU ENMU ONONUUUUUEGAUONOU NNO UGUO UENO UEUUUUHUENUU CUA EEUUOENOENNAEENUUENOUUNAT CANO EEL UUUCUUENEUUENUUetAeNAenenaenaUaeN NNT eeAU eda eeeU edad eggdeng nanan enae 





PAGE 216 


PUNUANONAAELAA NN EATATAEU ESE TA TECHN ENETEAEAET EA EA TEENA TNA 











CUCU 











and administrative subdivisions, depart- 
ments, agencies, associations of public em- 
ployees, and the governing boards and 
authorities of each state university, college, 
common and independent school districts 
or of any other agency or subdivision of 
the public school system of the state, to 
procure contracts insuring their respective 
employees under a policy of group health, 
accident, and accidental death and dismem- 
berment, and hospital, surgical and medical 
expense insurance. It is provided that 
“upon written consent of employees de- 
ductions may be made by the employer from 
their salaries to pay employees’ contribu- 
tions.” In response to an inquiry from 
a county attorney, the Attorney General 
declared that a county is a political sub- 
division of the state and, therefore, is 
included in the authorization. However, 
if the language quoted means that public 
money may be used to pay premiums or 
any expense incident to such insurance, 
the Act is void. If it merely means that 
group policies may be issued to the em- 
ployees without the use of public money, 
the Act is valid to that extent. When 
public money has been paid to an employee, 
it ceases to be public money. The Attor- 
ney General also advised that counties are 
not authorized to obtain workmen’s com- 
pensation insurance for county employees.— 
Opinion of the Texas Attorney General, 
January 28, 1948. 


REBATES TO AUTO DEALERS 
INVALIDATED 


The Insurance Commissioner asked to 
be advised concerning the legality of cer- 
tain common practices followed in the 
placing of fire, theft and collision insurance 
upon financed motor vehicles. In the first 
case, a motor vehicle dealer, who is a fire 
insurance agent, sells an automobile on 
bailment lease and adds to the cost of 
the vehicle finance charges which include 
interest on the balance due and cost of fire, 
theft and collision insurance. He holds the 
lease and pockets the agent’s commission 
on the insurance, or he negotiates the lease 
to a finance company which in turn buys 
the insurance through him, and he then 
pockets the agent’s commission. In the 
second case, a motor vehicle dealer, who 
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is not a fire insurance agent, sells an auto- 
mobile on bailment lease and adds finance 
charges, including interest on the balance 
due and cost of fire, theft and collision 
insurance, to the cost of the vehicle. He 
negotiates the lease to a finance company 
which refunds to the dealer a portion of 
the finance charges based on a percentage 
of the insurance commission collected by 
the finance company as a fire insurance agent, 
or by an agency which is a subsidiary of 
the finance company. Sections 635 and 636 
of the Insurance Department Law of 1921 
prohibit the giving and receiving of a rebate 
of premiums payable on a policy of insur- 
ance. The Attorney General concluded 
that unless it is an isolated transaction 
in an otherwise active agency, a motor 
vehicle dealer who is a fire insurance agent 
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Salary Misrepresentation Basis of Group Life Suit 


~ 
may not receive any part of the agent’s 
commission on fire, theft and collision in- 
surance placed upon a motor vehicle which 
he sells on bailment lease or other time 
payment plan. With reference to the facts 
under the second case, the Attorney General 
advised that undoubtedly they constituted 
a violation of the law, in that under the 
guise of refunding part of the finance 
charges to a dealer who is not a fire insur- 
ance agent, he is given a share of the 
agent’s commissions on fire insurance which 
has been placed through his promotion. 
This constitutes a rebate of premium which 
is specifically prohibited by Section 636 of 
the Insurance Department Law of 1921.— 
Opinion of the Pennsylvania Attorney Gen- 
eral, January 23, 1948. 


A suit by Occidental Life of California in the United States District Court 
in Louisville to recover $10,000 paid on the life of a Louisville insurance man 
was based on the ground that he did not receive the salary of $11,000 a year 
that he was reported to have been paid as officer of an amusement company, 
but- actually received only $120 as director. Under the war time rule of the 
Treasury, then in effect, up to five percent of an employee’s salary could be 
put into life insurance premiums without violating the salary stabilization 
regulation. Although the insured would not have been insurable private because 
of a physical impairment, under group underwriting rules he was eligible, and 


his impairment was not made a ground for recovery. 


California Rate Regulatory Law Puzzles Insurers 


The California rate regulatory law has aroused uncertainty in insurance 
circles. The law sets up as standards for a rate that it cannot be excessive. 


inadequate or unfairly discriminatory. 


Since a company cannot file rates, it 


cannot determine at the time it commences to use a rate whether it is dis- 
criminatory or not. It is assumed that rates are controlled through competition. 
However, if a company cuts a rate on one risk to meet competition, it must 
cut the rates for all similar risks. This raises the question: Exactly what is a 
“similar” risk? The saving feature about the law is that there is no penalty. 
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NEW YORK FURTHER CONSIDERS 
CONTRACT BAILEE’S LIABILITY 


Readers will remember the article “Con- 
tracts Limiting the Bailee’s Liability,” by 
Max J. Gwertzman, which appeared in the 
December, 1947 issue of THE INSURANCE 
LAw JourNAL. The article was prepared 
following the interesting decision handed 
down by the United States District Court 
for the Southern District of New York in 
the case of Taccetta v. Chauncey Rice & 
Ragovin, Inc., et al., 6 CCH Frre ANp CASu- 





What the Courts 


Are Doing 





ALTY Cases 424. The unrest in the insurance 
fraternity in New York, brought about by 
the Taccetta case, occasioned the bringing 
of a stipulated case before a New York 
State court for the sole purpose of deter 
mining whether the limitation of liability 
set forth in a storage receipt was valid 
where the furrier issuing the receipt was 
negligent in causing damage to the fur coat 
stored. It is felt that the case is of sufh- 
cient interest to justify a verbatim recital 
of the opinion of the court. The following 
is an original report of the case: 





ECKEL v. TRENCHER FURS, INC. 
Municipal Court of the City of New York. December 31, 1947. 


WaunL, J: This action has been sub- 
mitted to the court on an agreed statement 
of facts, from which it appears that on 
June 4, 1940 plaintiffs delivered to defend- 
ant, for storage purposes, a fur coat, at 
which time defendant executed and de- 
livered to plaintiffs its fur storage agree- 
ment (plaintiffs’ Exhibit #2 in evidence) 
designated as “Permanent Fur Storage 
Receipt No. 58573.” It further appears 
from the stipulation of facts that as plain- 
tiffs knew, defendant’s storage charges are 
graduated in accordance with the customer’s 


valuation of the articles stored; that at 
the time of delivery of the coat to the 


defendant, the plaintiffs stated that they 
wished to place a minimum valuation of 
$50.00 on the coat inasmuch as plaintiffs 
had procured and were covered by a policy 
of insurance carried by them for their own 
account; that on two previous occasions, 


to wit, April 29, 1945 and May 5, 1944, 


plaintiffs had likewise stored said fur coat 
with defendant, and on each of these occa- 
sions defendant had issued to plaintiffs 
similar receipts containing the same terms 
and conditions as plaintiffs’ Exhibit 2 and 


where in each of these occasions the valu- 


ations set forth for said coat were also 
the sum of $50 in each instance. Con- 
tinuing, the stipulation of facts further 
reveals that the coat was damaged by water 
on or about July 4, 1946, while in the 
storage vaults of the defendant and that 
the damage was occasioned by water 
issuing from a faucet accidentally left 
open by an employee of the defendant in 
a lavatory on an upper floor of the build- 
ing of defendant; that said act was not 
committed with the intent of damaging 
any merchandise in the defendant’s pre- 
mises nor was the same wilful in any 


other manner; that subsequently plaintiffs’ 


insurance company paid her claim for the 
damage done under her own personal in- 
surance policy; that at the time defendant 
received said coat from plaintiffs it caused 
the coat to be insured for the sum of 


$50.00, paying a premium based on the 


amount of valuation; that defendant has 
received said sum of $50.00 from its in- 
surance company in payment of the dam- 
age to the coat, which amount it has 
tendered to the plaintiffs in full payment 


of the damage. 
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Storage Agreement 


The issue thus presented to the court 
for determination is whether by reason of 
the foregoing facts and plaintiffs’ Exhibit 2, 
the defendant’s liability is limited to the 
sum of $50.00 stated in the storage agree- 
ment. 

Upon a study of plaintiffs’ Exhibit 2 
we find therein the following language: 
“Permanent Fur Storage Receipt No. 58573”; 
“Kind of Garment A: Grey Persian Coat; 
customers’ valuation $50—; storage charges 
$5—; Does customer carry own insurance? 
Yes X”. “Notice to the customer: the 
articles described herein are received only 
in accordance with the terms and condi- 
tions of the agreement on the reverse side 
hereof”. On the reverse side the following 
terms and conditions are set forth: “Terms 
and conditions of this agreement: 1. 
Trencher Furs, Inc. agrees to take for 
storage the articles listed on the reverse 
side hereof and to procure insurance for 
said articles, at its own expense unless 
said articles are received for storage only 
or the customer carried his or her own 
insurance thereon . .. 3. In the event 
of loss or damage to any article, the cus- 
tomer shall not be entitled to recover more 
than the respective valuation of such arti- 
cles stated on the reverse side hereof nor 
in any event, more than the cost to repair 
or replace the articles with furs or ma- 
terials of like kind and quality. 4. In the 
event of loss or damage, Trencher Furs, 
Inc., shall have the option, in full satis- 
faction of all claims, of, (a) paying to the 
customer the sum of money received from 
the insurance company by reason of said 
loss or damage, or (b) repairing, replacing 
or restoring such articles to as good a 
condition as when received by it.” 
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Validity of Limitation 


This then, constitutes the agreement be- 
tween the parties, and it is well established 
that parties to a contract of bailment 
can stipulate to a limitation of liability 
(Boyle v. Bush, 210 N. Y¥. 389; Meloy v. 
Pennsylvania R. R., 267 A. D. 179; Lumber- 


mans v. Russeks, N. Y. L. J., Feb. 25, 1939, 
City Court, N. Y., aff’d App. Term., aff’d 
264 A. D. 763; Berk . . . v. Chelsea, App. 


Term., Ist Dept., Dec. 27, 1937, aff'd 258 A. D. 
1039; Magnin v. Dinsmore, 20 N. Y. 410; 
Dutassy v. Barrett, 219 N. Y. 420). Where 
a valuation has been agreed upon such 
value shall be the maximum amount of the 
liability. (Dutassy v. Barrett, supra, and 
cases therein cited). The agreement as set 
forth in the storage receipt herein is com- 
plete on its face and unambiguous. Plain- 
tiffs of their own accord placed a valuation 
of only $50 upon the coat and paid the 
correspondingly low charge of $5 therefor 
and stated specifically that they had their 
own insurance upon the coat. If agree- 
ments are to be given their true intent, 
there is nothing in this agreement which 
calls for other than its enforcement in 
accordance with its tenor, and not to read 
into it plaintiffs strained construction that 
tt applies only to the placing of insurance. 
I have examined the opinion of Judge Coxe 
in Tacetta v. Chauncey Rice et al., [6 CCH 
FrrE AND CASUALTY CASES 424] decided 
May 14, 1947, in the District Court, and al- 
though I have great respect for his views 
I am inclined to believe that the New York 
law must prevail. 

Accordingly I find in favor of plaintiffs 
for the sum of $50.00, the amount of the 


defendant’s limited liability. No interest 
or costs pursuant to the stipulation herein. 
[The End] 










































































































































































































































































A dictionary of insurance words and phrases is the latest project of the 
United States Chamber of Commerce insurance department. Said to be the most 


ambitious publication of its kind, the dictionary will cover some 700 terms used 
in all insurance lines. Professor Ralph Blanchard of Columbia University has been 


doing the job. 
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IN THE CURRENT PARADE OF CASES 


Pa 
Bailee’s Liabilitvy—Theft of car from 


ge 


parking lot (Tex.) 226 
Bus Company’s Liability 
Assault by driver (Tex.) 221 
Passenger injured 
Boarding—Door closed by fellow ; 
passenger (Ky.) 225 
Sudden stop (Ala.) 230 
Children 
Darting into street (Mass.) 220 
Delivery truck leaving premises 
(Ky.) 223 
Playing beside road (Mass.) 222 
Pushed under school bus (Utah) 226 


Riding on running board (WW ash.) 234 


Damages 


Mental suffering—Physical injury 
(Pa) 222 
Wrongful death Excesstveness 
(Wash.) 221 
Federal Tort Claims Act—Pedestrian 
injured (N. Y.) 231 
Guest or Occupant _ 
Accompanying driver to town 
Ranch business (Nev.) 224 
Cattle combined in truck load—En 
route to sale (Kan.) ; 228 
Host’s Liability—Falling asleep—Prior __ 
drowsiness (Mass.), 227 


CHILD 
DARTING INTO PATH OF TRUCK 


(MASSACHUSETTS) 
e@ Opportunity to avoid 


Defendant was driving a_ truck 
Mozart Street between five and five thi 
o’clock in the afternoon. Both the str 
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Insurer’s Liability 


“Accidentally sustained” construed— 
Deliberate act (N. H.) 224 

Loading and unloading clause—Fall 
through sidewalk elevator (Mass.) 


229 
Last Clear Chance—Changing tire 
(Del.) 230 
Owner's Liability 
Car rolling down hill (Mass.) 234 
Garage employee taking car to 
garage (La.) 223 


Railroad’s Liability 


Gates lowered—Motorist increasing 
speed ~Pedestrian injured (il) 225 


Private crossing — Backing engine 
(Kan.) 229 
Train occupyimg crossing—S pecial 
circumstances (Mo.) 227 
Rescue Doctrine—Ambulance stopped 
m highway (Wash.) 233 
Right of Way 
Pedestrian crossing intersection (IIl.) 
233 
U-turn (Tenn.) 235 
Taxi Company’s Liability—Passenger 
injured — Still-born child — Causal 
connection (Md.) 228 
Wrongful Death—Emancipated minor 
—Right to bring action (Ind.) 232 






lights and the headlights of the truck were 
lighted. Ahead of him Bolster Street inter- 
sected Mozart from the left, but did not 
cross. On the corner of Bolster to his 
left was a playground, and on his right 
was a school and schoolyard. As he pro- 
ceeded at a speed of twenty miles per hour, 
he could see at least 150 feet ahead. There 
was no traffic ahead of or in back of him, 
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and no cars were parked on either side as 
he approached. About 100 feet ahead of 
him he saw five or six boys playing ball 
on the right hand sidewalk near the school. 
Suddenly, he saw a boy leave the sidewalk 
five feet in front of his truck. He jammed 
on his brakes, but did not have time to 
turn either to the left or to the right 
before he struck him with his right front 
mudguard. His truck went at least five 
feet before stopping. The trial judge, under 
leave reserved, ordered the entry of verdicts 
for defendant after the jury had returned 
verdicts for the plaintiff. Assuming that 
the jury believed the driver’s testimony, his 
description of the location and actions of 
the group of boys on the sidewalk was too 
vague to justify a conclusion that he 
should have anticipated that one of them 
would suddenly run out in front of his 
truck. It would be the result of pure 
speculation to find that the driver had a 
reasonable opportunity to avoid the acci 
dent. Plaintiff’s exceptions were overruled. 
—Woods, Admr. v. DeMont. Massachu 
Supreme Judicial Court Suffolk. 
1948 28 CCH Avtomosi1.t 


setts 

January 5, 

Cases 950. 
H. Lawlor, T. A. Flanagan, for Plaintiff. 
D. W. Casey, for Defendant. 





$70,000 VERDICT HELD EXCESSIVE 


(WASHINGTON) 
e Wrongful death action 


Plaintiff administratrix recovered in the 
trial court a judgment in the sum of 
$70,000 for the wrongful death of her 
husband. Defendants contended that the 
verdict grossly excessive as to 
indicate that it was the result of passion 
or prejudice on the part of the jury. The 
decedent, who was thirty-four years of age 
at the time of his death, was survived by 
his widow and three children, aged thirteen, 
eleven and ten. The family came to Bremer- 
ton in 1942. Prior to that time the de- 
cedent had worked on a ranch in Montana, 
earning about $150 a month. Upon arriv- 
ing in Bremerton he became employed as 
a first-class sheet metal worker in the navy 
yard. At the end of his shift, he would 
go home, eat his breakfast, and then report 
for work as a truck driver. In this way, 


was s0O0 


wi 


he worked approximately sixteen hours a 
day, seven days a week. His earnings for 
the year 1945 totaled $4646.08. The court 
upheld defendants, concluding that it was 
unreasonable to suppose or presume that 
the decedent would have maintained an 
earning ability to that extent for the re- 
mainder of his life expectancy, or that he 
could have earned monthly wages which, 
when reduced to their present value, would 
be worth $70,000. A new trial was granted. 
—Kellerher, Admx. v. Porter et al. Wash- 
ington Supreme Court, Department Two. 
January 9, 1948. 28 CCH AvtTomosiLe 
Cases 940. 

Kahin & Carmody, Muriel Mawer, for Appel- 
lants. 

John J, Kennett, Shorett, Taylor & Revelle, 
for Respondent. 


Marion Garland, Sr., Marion 
Frank Hunter, Amici Curiae. 


Garland, Jr., 


MOTORIST ASSAULTED 
BY BUS DRIVER 


(TEXAS) 


@ Respondeat superior 
Scope of employment 


Plaintiff bumped into the rear end of 
defendant’s bus in an intersection. Accord- 
ing to plaintiff, the bus driver left the bus, 
went to plaintiff's car and struck him in 
the face with a money-changing box. Plain- 
tiff testified that the bus driver looked at 
the bumpers of the two vehicles, shouted 
which he did not understand, 
and struck him as he was getting out of 
his car and before he had said a word. 
The bus driver’s version was that he went 
back to get plaintiff's name and license 
number, as it was his duty to do, but that 
plaintiff refused to state his name, started 
reviling him, got out of his car, laid his 
hand on his shoulder, and stopped him as 
he was starting to the rear of the auto- 
mobile to get the license number. He 
further asserted that he struck plaintiff 
“hecause of what he called me and because 
he laid his hands on me.” The jury found 
that the bus driver was acting within the 
scope of his employment, but subsequently 
the trial court entered judgment n.o.v. for 
the bus company on the ground that, as a 
matter of law, the driver was not acting 
within the course of his employment. This 


something 
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judgment was reversed by the Texas Court 
of Civil Appeals and judgment rendered in 
favor of plaintiff. Affirming the judgment 
for plaintiff, the Texas Supreme Court 
stated that whether the bus driver was 
acting within the scope of his employment 
depended in large measure upon why he 
went to plaintiff’s car after the collision. 
This was something to which plaintiff 
could not testify, since it was peculiarly 
within the bus driver’s knowledge, and he 
testified positively that his purpose was to 
secure information for his employer. There- 
fore, the evidence raised a jury issue as to 
defendant’s liability. — Houston Transit 
Company v. Felder. Texas Supreme Court. 
February 4, 1948. 28 CCH AvTOMOBILE 
CAseEs 1096. 

Baker, Botts, Andrews & Walne, J. C. Hutch- 
inson, J. Curtis Brown, Houston, Texas, for 
Petitioner. 


Allen, Smith & Neal, Robert L. Maddox, 
Percy Foreman, Houston, Texas, for Respond- 
ent. 


CHILD PLAYING AT ROADSIDE 


(MASSACHUSETTS) 


e Passing motorist 
Proximate cause 


Defendant, who was driving at a speed 
of thirty-five or forty miles per hour and 
ten or twelve feet from his right hand side 
of the road, saw a group of children, with 
their backs turned to him, about 100 feet 
ahead, playing beside the road to his right. 
He did not slow down until he felt a thud. 
He then stopped his automobile and saw 
the three and one-half-year-old plaintiff 
being picked up. The child was in the 
custody of an eleven-year-old cousin. The 
accident occurred in the daytime, and there 
was nothing to obstruct the defendant’s 
view of the children. The trial judge found 
for defendant. A report to the appellate 
court was dismissed, and plaintiffs appealed 
from the denial of their request for a ruling 
that “upon all the evidence, a finding for 
plaintiffs is warranted.” The request was 
made immaterial by a finding of fact of the 
trial judge that “the manner in which the 
accident occurred is a matter of conjecture.” 
The burden was upon plaintiffs to prove 
by a preponderance of the evidence that 


the accident was caused by negligence of 
the defendant. Matters that are left so 
doubtful that there is no preponderance 
either way are not proved in the legal 
sense. The finding of the trial judge was 
in substance that the defendant was not 
shown to have caused injury to the plain- 
tiff by any negligence. The order dismissing 
the report was affirmed.—Connell, etc., et 
al. v. Maynard. Massachusetts Supreme 
Judicial Court. Norfolk. January 5, 1948. 
28 CCH AutomosiLe Cases 960. 


S. E. Aloisi, for Plaintiffs. 
R. F. Barrett, for Defendant. 


MENTAL SUFFERING 
FOLLOWING PHYSICAL INJURY 


(PENNSYLVANIA) 
e Damages 





Sage Rosen was a passenger in a taxicab 
which was involved in a collision with 
defendant motorist. At the time of the 
accident she was between seven and eight 
months pregnant. When the impact occur- 
red, she slid off the seat, bumped her 
shoulder and wrenched her back. She im- 
mediately felt abdominal pains and was 
taken to the hospital where premature 
labor occurred. The child was born two 
days later and died five days after birth, 
but it was not shown that it died as a 
result of its premature birth or the acci- 
dent. The verdict of $1000 in her favor 
was based, in part, on her nervousness prior 
to the delivery of the child and her appre- 
hension that the accident might cause a 
premature birth and injury to the baby. 
Defendant’s contention that her fear or 
mental suffering was not a proper element 
of damages was overruled, the court hold- 
ing that her mental suffering was the direct 
and natural consequence of the physical 
injury. Judgment for plaintiff was affirmed. 
—Rosen, etc., et al. v. Yellow Cab Com- 
pany et al. Pennsylvania Superior Court, 
Philadelphia District. Filed January 8, 
1948. 28 CCH AutomosiLe Cases 960. 

Ralph S. Croskey, 1706 Morris Building, Phil- 
adelphia 2, Pennsylvania, for Appellants. 


Abraham T. Needleman, Milford J. Meyer, 
Meyer, Lasch, Hankin & Poul, Twelfth Floor 
Market Street National Bank Building, Phila- 
delphia 7, Pennsylvania, for Appellees. 
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CHILD CRUSHED 
UNDER TRUCK WHEELS 


(KENTUCKY) 


e Driver’s negligence 
Duty to investigate 








Gunter, a truck driver for defendant 
gasoline distributors, pulled up beside the 
gasoline drum on the Sublett premises to 
deliver an order of gasoline. The drum 
was located next to a fence within the 
large lot which enclosed the Sublett home 
within a smaller lot. The drum was about 
forty feet south of a gate connecting the 
larger and smaller lots. While he was 
transferring the gasoline from the truck to 
the drum, two of the Sublett children, a 
five-year-old girl and a sixteen-month-old 
boy, came through the gate and over to 
the motionless truck. He talked with the 
girl and then turned and looked toward the 
rear of the truck just as the little boy 
turned away from the rear of the truck 
and headed toward the gate and in the 
direction of the Sublett home. He last 
saw the little boy alive as he stood at the 
gate, which was about twenty feet from the 
rear of the truck. After finishing his job, 
Gunter went to the rear of the truck and 
put his bucket in its compartment, then 
returned to the side of the truck next to 
the drum and closed up the dispensing 
apparatus. He made a second trip to the 
rear of the truck, circling it in order to 
enter the driver’s seat at the left side. He 
then wrote out a sales ticket and gave it 
to the little girl, who stood near the cab, 
started the truck and turtied in a left 
circle. Feeling the wheels bounce on some- 
thing, he investigated and found the little 
boy whose life had been crushed out be- 
neath the rear wheels of the truck. De- 
fendants contended that they were entitled 
to a directed verdict because there was no 
proof to show that the truck driver was 
negligent. The court replied: “Under or- 
dinary conditions of dealing with adult 
persons, the truck driver would not have 
been careless under the circumstances of 
this case. However, all reasonably 
prudent persons must surely realize 
that any baby, whether one’s own or that 
of one’s neighbor, is likely to be found 
playing around beneath one’s feet or with 
the snakes or lizards under one’s back 
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porch or beneath the wheels of one’s truck 
entirely oblivious of any danger from any 
deadly or imminent peril nearby. . . . We 
think the possibility was too manifest in 
this case that the baby might be lingering 
closely about with his older sister, who 
stayed at the side of the truck until it 
started, and that Gunter ought to 
have thoroughly investigated that possi- 
bility before driving away. This was 
a case for jury determination.” Judgment 
for plaintiff was affirmed.—Cunningham et 
al. v. Sublett’s Admr. Kentucky Court of 
Appeals. January 20, 1948. 28 CCH Auto- 
MOBILE CASES 975. 

Terrel & Schultzman, Paducah, Kentucky; 


M. C. Anderson, Wickliffe, Kentucky, for Ap- 
pellants. 


F. B. Martin, Mayfied, Kentucky; Edmond 
Wroe, Clinton, Kentucky, for Appellee. 


GARAGE MANAGER 
RETURNS CAR TO GARAGE 


(LOUISIANA) 


® Owner’s liability 
Respondeat superior 


Wiggins, an employee of Standard Oil 
and Gas Company, drove a company car 
to the Evangeline Auto Hotel and re- 
quested the manager to accompany him to 
his home and then return the car to the 
garage to be washed and greased. Stutes, 
the manager of the garage, accompanied 
Wiggins to his home, and on his way back 
to the garage was involved in an intersec- 
tion collision with an automobile owned 
and operated by one Trosclair. The latter 
brought an action against Stanolind Oil 
and Gas Company and the company which 
had issued public liability coverage on the 
vehicle, to recover for damage sustained 
in the accident. In defense of the action, 
defendants contended that Stutes was not 
an employee, agent or representative of the 
Stanolind Oil and Gas Company, and that, 
consequently, neither that company nor its 
insurer was liable under the doctrine of 
respondeat superior for his negligence. The 
trial resulted in a judgment for Trosclair, 
and defendants appealed. The court was of 
the opinion that the charges given may 
have tended to confuse the jury, since the 
lower court should have explained that 
where the service is performed as a mere 
accommodation, the payment of an extra 
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sum for the service rendered is necessary 
to make the garage owner an independent 
contractor, but that where the service is 
performed as a matter of common practice 
and custom, then even without a specific 
charge such practice and custom makes the 
garage owner an independent contractor. 
The Evangeline Auto Hotel, as a part of 
its business, customarily sent for cars to 
be serviced at its garage and delivered 
them after servicing. Their regular charges 
were sufficient to take care of this service 
as a part of its general overhead. Since 
these facts were established, it was error 
to overrule defendants’ motions for a di- 
rected verdict and to overrule’ the 
subsequent motions for judgment notwith- 
standing the verdict.——Stanolind Oil and 
Gas Company et al. v. Trosclair. United 
States Circuit Court of Appeals, Fifth 
Circuit. February 18, 1948. 27 CCH Auvto- 
MOBILE Cases 1054. 

St. Clair Adams, Jr., New Orleans, Louisiana, 
for Appellants. 


A. Wilmot Dalferes, Lafayette, Louisiana, for 
Appellee. 


DELIBERATE ACCIDENT 


(NEW HAMPSHIRE) 


@ Declaratory judgment 
“Accidentally sustained” construed 


The insured deliberately drove into the 
rear of a forward vehicle on the highway, 
causing the forward driver to lose control 
of his car and the vehicle to crash into 
a garage. While he did not intend to injure 
the passengers or the forward car, his 
action in driving into the other automobile 
was deliberate. A declaratory judgment 
action was brought by the insurance com- 
pany to determine its liability under the 
motor vehicle liability policy issued to the 
insured. The policy contained a provision 
that it complied with the provisions of the 
Motor Vehicle Financial Responsibility Law 
of any state where liability might arise, 
and the New Hampshire Act required the 
policy to indemnify the insured against 
loss by reason of liability for property 
damage or bodily injuries accidentally sus- 
tained during the policy term. The trial 
court sustained the insurer’s contention 
that the injuries and damage were not 
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accidentally sustained because the collision 
was intended. On appeal, the judgment 
was reversed, the court stating that the 
purpose of the New Hampshire Financial 
Responsibility Act was fundamentally to 
provide compensation for innocent persons 
that might be injured through faulty op- 
eration of motor vehicles. “This purpose 
of the statute is best served by construing 
the phrase ‘accidentally sustained’ to in- 
clude any unfortunate occurrence causing 
injury or damage. Regardless of the mental 
state of the insured that precedes the in- 
jury or the damage suffered by the traveler, 
the suffering or the loss is the same. ... 
‘Accidentally’ is to be looked at from the 
point of view of the one sustaining the 
injury or loss rather than from that of 
the one causing them. The rights of 
the injured party are not simply derivative 
from those of the insured. They are to 
some extent independent of those rights 
and are gained from the statute. . . . Nor 
is the protection given by the Financial 
Responsibility Act against public policy in 
the case of injuries intentionally inflicted. 
The Act itself is declaratory of public policy 
and supersedes any rule of public policy 
applicable to ordinary insurance law.” 
Judgment was entered for defendants.— 
Hartford Accident and Indemnity Com- 
pany v. Wolbarst et al. New Hampshire 
Supreme Court. February 3, 1948. 28 
CCH Avutomosire Cases 1013. 


Devine & Millimet, for Plaintiff. 
Nighswander & Lord, for Defendant Wolbarst, 


GUEST OR PASSENGER? 


(NEVADA) 


e Accompanying ranch owner’s wife 
Actual benefit 


Mrs. Kirby was feeling ill. Her husband 
visited the living quarters of the Nybergs, 
asked for some aspirin and inquired whether 
Mrs. Nyberg intended to make the trip to 
Elko with Mrs. Kirby that morning as 
had been discussed the previous evening. 
Mr. Kirby and his two partners owned the 
Wild Horse Ranch where Mr. Nyberg was 
employed. Mrs. Nyberg replied that she 
did not intend to go because she had a 
severe sunburn. However, when Mr. Kirby 
returned in about an hour, stating that it 


UUUUUUNTEENUEAEEUA NA EEE ETAT UATE EEA AEA AAEENNHAeNUHHN NNN ENN eAU NAAN NN eT NU ee eN MeN eee eee 


PAGE 224 


ILJ—MARCH, 1948 


ae ent oe Go a ae a! oklCOUet lCU lOte eee a le Cket Ok 








Hae 


shire 
28 


barst. 


vife 


sband 
bergs, 
iether 
rip to 
ng as 
ening. 
ad the 
g was 
it she 
had a 
Kirby 
that it 


ign v UU UNE 


1948 






































































MUDDLE HEE 


was necessary for his wife to make the 
trip to Elko to obtain lumber, tile and 
other supplies for the ranch, since there 
was no one else available to go, and he did 
not wish her to go alone because she had 
recently been ill, Mrs. Nyberg consented to 
accompany Mrs. Kirby on the sixty-two 
mile truck trip over the country road. On 
the return trip, while Mrs. Kirby was 
driving at a speed of approximately fifty 
miles per hour over the road containing 
“chuck holes,” the truck left the road and 
overturned, causing Mrs. Nyberg serious 
injuries. The trial court determined that 
Mrs. Nyberg was a guest in the vehicle and 
that plaintiffs failed to establish 
negligence, since the doctrine of res ipsa 
loquitur, which plaintiffs sought to invoke, 
was applicable only in cases of ordinary 
negligence and could not be invoked to 
establish gross negligence. The higher court 
spoke: “In view of the fact that, in law, 
it is immaterial, in order to constitute the 
compensation making one a _ passenger, 
whether the compensation is actual or 
potential, it makes no-appreciable difference 
how much or how little were the services 
actually rendered by Mrs. Nyberg to Mrs. 
Kirby, or, in effect, to the ranch partners, 
upon the occasion of, or in connection 
with the trip made to Elko. . . . The 
fact, alone, of Mrs. Nyberg accompanying 
Mrs. Kirby was, under the circumstances, 
a real, actual benefit, thereby conferred 
upon Mrs. Kirby, not primarily or prin- 
cipally because of the pleasure of having 
company on the trip, but fundamentally, 
because it was unsafe, both for personal, 
humanitarian reasons and from the stand- 
point of business prudence, for Mrs. Kirby 
to make the trip alone.” Therefore, Mrs. 
Nyberg was not a guest, but a passenger, 
in the vehicle at the time of the accident. 
The court also ruled that the res ipsa 
loquitur doctrine was applicable to the 
situation, and ordered the cause remanded 
to the court for the purpose of 
determining the amount of damages to be 
awarded plaintiffs.—Nyberg et vir v. Kirby 
et al., d.b.a. Wild Horse Ranch. Nevada 
Supreme Court. Filed January 19, 1948. 
28 CCH AvutomosiLe CAseEs 961. 

Morgan, Brown & Wells, for Plaintiffs, Ap- 
pellants. 


Morley Griswold, George L. Vargas, for De- 
fendants, Respondents. 


gross 


lower 


AUTOMOBILE 


LUUUUUELEATEVEATAAL EULER EA AAA nee 












AUUALUVUUUUUECUUENUUEOAvAUevauedienaeeannongnaneennenenentenie 





DOOR CLOSED 
ON BOARDING PASSENGER 


(KENTUCKY) 


e Bus unattended, door open 
Act of fellow passenger 


As plaintiff boarded defendant’s bus, 
which was parked in front of the station 
with the door open, a small boy who was 
sitting in the driver’s seat gave the door a 
slam, causing it to break one of plaintiff's 
ribs. The driver had gone into the station, 
leaving the bus unattended. Plaintiff con- 
tended that it was defendant’s duty either 
to keep the door closed or to have some 
employee in charge to supervise the loading 
of passengers, and his failure to do so was 
negligence. The law imposes no duty upon 
a common carrier to assist a passenger in 
boarding or alighting from its vehicle, in 
the absence of a request from the passenger 
for such assistance or circumstances show- 





ing an employee of the carrier had notice 
that such passenger needed assistance. Nor 
is a common carrier liable to a passenger 
for injuries caused by the negligence of a 
fellow passenger or a stranger when the 
action of such fellow passenger or stranger 
could not have been reasonably foreseen. 
It would be unreasonable to require the 
driver of a bus, or some other employee, 
to remain with the bus all the time and 
not leave it for an instant when there is 
no reason to anticipate that a passenger 
boarding or alighting from a standing and 
unguarded vehicle would be injured by 
the negligence of a fellow passenger. The 
trial judge correctly directed a verdict for 
defendant.—Wise v. Fannin, d.b.a. Blue Rib- 
bon Lines. Kentucky Court of Appeals. Janu- 
ary 16, 1948. 28 CCH AvutTomosiLe CAses 989. 

J. S. Fullerton, Ashland, Kentucky, for Ap- 
pellant. 


John W. McKenzie, Ashland, Kentucky, for 
Appellee. 


PEDESTRIAN STRUCK 
BY SWERVING MOTORIST 


(ILLINOIS) 


@ Railroad’s liability 
Gates being lowered 





Plaintiff, a pedestrian, brought an action 
against defendant motorist and defendants 
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railroad and steel company to recover for 
personal injuries sustained when the mo- 
torist speeded up and swerved into the 
pedestrian at a time when the crossing 
gates were being lowered by the railroad. 
On a prior appeal, the steel company was 
dismissed from the action. The trial court 
rendered judgment for $25,000 against the 
motorist and the railroad, and the latter 
alone appealed. The reviewing court agreed 
with the railroad that the evidence failed 
to establish any negligence on its part or 
the violation of any duty which it owed 
to the pedestrian. Plaintiff had a clear 
view of the approaching automobile as he 
was crossing the street, and he was not on 
the railway’s right-of-way. He was thor- 
oughly familiar with the operation of the 
railway gates, and he must have observed 
the yates’ being lowered and the warning 
signal before he was struck by the auto- 
mobile. There was no logical reason pre- 
sented why plaintiff should not have 
observed the negligent operation of the 
automobile. There was no legal duty on 
the part of the railroad to reasonably 
anticipate that Van Sweringen would fail 
to heed the lowering of the gates or the 
warning signal, that he would insist upon 
speeding up his automobile in the hope of 
crossing the railroad tracks before the 
gates were completely lowered, and then 
swerve into the pedestrian. Moreover, it 
was clearly established that plaintiff was 
guilty of contributory negligence. Judg- 
ment against the railroad was reversed. 
—MckKirchy v. Van Sweringen et al., Elgin, 
Joliet and Eastern Railway Company. IIli- 
nois Appellate Court, First District. Janu- 
ary 5, 1948. Rehearing denied, January 30, 
1948. Released January 30, 1948. 28 CCH 
AuTOMOoBILE CAsEs 1025. 


CHILD PUSHED ° 
UNDER SCHOOL BUS 


(UTAH) 
e Bus driver’s liability 





As defendant bus driver entered the drive- 
way behind the school, he proceeded to- 
ward a group of twelve or fifteen school 
children ranging from the ages of seven to 
twelve years, who were lined up single file 
waiting for his bus. Other children were 
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loosely grouped around this line, sauntering 
to it as he drove toward it. Three other school 
buses had preceded his and were loaded 
or were loading other groups of children. 
The driver was bringing the bus to a stop 
about two or three feet to the east of the 
front end of that line when the seven-year- 
old plaintiff and her brother suddenly 
darted from the rear end of the line to the 
front, where plaintiff's brother was pushed 
against her by a boy standing at the head of 
the line, and she was thus shoved and fell 
under the wheel before the driver could 
bring it to a stop. The jury returned a 
verdict of no cause of action, and plaintiff 
appealed from the denial of her motion for 
a new trial, contending that the driver was 
guilty of negligence in approaching the line 
of children waiting for his bus within two 
or three feet from the end thereof when 
he could not see an adult person supervising 
the children in the line. In view of the 
fact that the line was formed as usual, 
there was no disorder at the time that he 
approached, there was no rule that he 
should not do so, and that he had on 
occasions done so before with no ill effects, 
we cannot say as a matter of law that he 
was guilty of negligence in so doing. Judg- 
ment for plaintiff was affirmed —Kawaguchi 
etc. v. Bennett. Utah Supreme Court. 
January 22, 1948. 28 CCH AUTOMOBILE 
Cases 1025. 


Clyde & Coray, Judge Building, Salt Lak» 


City, Utah, for Plaintiff, Appellant. 


Stewart, Cannon & Hanson, Continental Bank 
Building, Salt Lake City, Utah, for Defendant, 
Respondent. 


CAR STOLEN FROM PARKING LOT 


(TEXAS) 
© Bailee’s liability 


While plaintiff was in Japan, his wife, 
who was employed by the St. Anthony 
Hotel in San Antonio, Texas, parked his 
car in defendant’s parking lot near the 
hotel. Defendant operated two adjoining 
lots, of which one closed at six p.m. and 
the other closed at eleven p.m. Plaintiff's 
wife requested the attendent to move her 
car to the lot remaining open until eleven 
p. m., and requested the attendent to leave 
the doors of the car locked. It was not 
necessary that a key be in the ignition 
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switch in order to start the motor. As 
the car doors could be locked without the 
use of a key, she took the keys with her. 
When she returned for the car, it was 
missing, and the police found the vehicle in 
another part of the city in a wrecked 
condition. There were no marks indicating 
that the windows had been “jimmied.” 
Plaintiff argued that he was entitled to 
judgment for the damage to his car, where 
he proved delivery of the vehicle in good 
condition to defendant and recovery of the 
car in a damaged condition, and that the 
burden of proceeding with the evidence 
and exonerating himself shifted to defend- 
ant who did not discharge this burden. 
Affirming the judgment for defendant, the 
court held that where bailed property is 
damaged by theft, no presumption of negli- 
gence is imputed to the bailee, and the 
burden of proof to show the bailee’s negli- 
gence resulting in such loss or damage 
rests on the bailor. It could not be held, 
as a matter of law, that defendant was 
liable where different fact inferences could 
be drawn from the evidence—Davis v. 
Hasdorff, d.b.a. Jefferson Parking Lot. 
Texas Court of Civil Appeals, San Antonio. 
December 10, 1947. 28 CCH AUTOMOBILE 
Cases 975. 

Trueheart, McMillan & Russell, Wier & Wier, 
San Antonio, Texas, for Appellant. 


James V.,Graves, San Antonio, Texas, for Ap- 
pellee. 


HOST FALLS ASLEEP AT WHEEL 


(MASSACHUSETTS) 
e Gross negligence 


After working all day, defendant drove 
to the camp where his family had been 
visiting plaintiff to take them back to 
Amesbury. Upon arriving at the camp, 
defendant went into a room and slept for 
an hour in an easy chair until aroused by 
his wife. Plaintiff asked defendant’s wife 
is he was able to drive home, and she replied 
that she thought that he was. While 
traveling over a rough, narrow road leading 
to the main road, plaintiff noticed that 
defendant nodded once or twice and that 
the car was touching the bushes and leav- 
ing the road. Observing that defendant’s 
heal was down on his chest, plaintiff 
warned him that he was going off the road, 


and defendant immediately turned back on 
the road. When she asked what the matter 
was, defendant made no reply. On the 
main road defendant missed a curve in the 
road. Noticing that defendant’s head was 
down on the wheel, plaintiff shouted a 
warning, but it was too late, and the car 
zigzagged along the road until it collided 
with a telephone pole. A few days after 
the accident plaintiff had a conversation 
with defendant and his wife in which 
plaintiff said to defendant’s wife, “He fell 
asleep on the wheel,” and she replied that 
she had noticed his head was down on the 
wheel. Defendant stated, “It must have 
been because I was tired,” and defendant’s 
wife then remarked that he hadn’t slept for 
three or four nights. The court was of the 
opinion that a finding of gross negligence 
was warranted. If the evidence showed 
merely that defendant was tired and that 
the automobile suddenly left the road and 
collided with a pole, it would not support 
a finding of gross negligence. But the 
evidence went beyond this, showing that 
he had fallen asleep at the wheel. Since 
he nodded once or twice prior to the 
accident, he knew or should have known 
that he was not in a condition to continue 
driving. The exceptions to the verdicts 
for plaintiff were overruled.—Belletete v. 
Morin. Massachusetts Supreme Judicial 
Court. Essex. January 2, 1948. 28 CCH 
AUTOMOBILE CASES 954. 
H. C. Thompson, A. Sigel, for Defendants. 
T. S. Herlihy, J. A. Foisy, for Plaintiff. 


CROSSING BLOCKED 
BY FREIGHT TRAIN 


(MISSOURI) 


* Duty to warn 
Special circumstances 


The railroad crossing was in a valley 
and was about two feet higher than the 
level of the road some twelve feet to the 
west. The driver of the car in which plain- 
tiff was a guest was traveling at a speed 
of thirty or thirty-five miles per hour, and 
he stopped about thirty feet west of the 
crossing, but saw no train or car and heard 
no sound. The lights from his car shone 
on the rails and on the roadway beyond 
the crossing, but did not reflect on a box- 
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car or on any other object on the cross- 
ing. He shifted gears and proceeded. He 
first became aware of an obstruction when 
there was a “big crash.” The box car 
which was struck was the sixty-fourth in 
an eighty-car stationary freight train. No 
signs or signals had been sounded, and the 
train continued to block the crossing for 
one and one-half hours after the collision. 
A motorist who drives into the side of a 
train standing or moving over a grade 
crossing at night cannot recover in the 
absence of special circumstances rendering 
the crossing peculiarly hazardous, and the 
burden was on plaintiff to prove the special 
condition requiring a railroad to provide 
signals or warnings for the protection of 
the public. Because of the special circum- 
stances shown, the court concluded that 
defendant was negligent in not providing 
a warning to the public that the boxcar 
blocked the crossing. Judgment for plain- 
tiff was affirmed.—Jones, etc. v. Thompson, 
Trustee, Missouri Pacific Railroad Com- 
pany. Kansas City Court of Appeals, Mis 
souri. December 1, 1947. 28 CCH 
AUTOMOBILE CASES 951. 

D. C. Chastain, Kansas City, Missouri: Thomas 


J. Cole, St. Louis, Missouri; H. E. Sheppard, 
Butler, Missouri, for Appellant. 


Crouch, Crouch & Kimberlin, Harrisonville, 
Missouri; Robert E. Coleberd, Tucker, Murphy 
& Wilson, Kansas City, Missouri, for Respond- 
ent. 


TAXI AND TRUCK FENDERS TOUCH 


(MARYLAND) 


@ Still-born child 
Causal connection 





On January 30, 1946, a taxicab in which 
plaintiff was a passenger and a tractor- 
truck were traveling east on Mulberry, a 
one-way street. Both were stopped at the 
corner of Fremont by’a red light. The 
taxi was continuing east on Mulberry, and 
the tractor-truck was intending to make a 
right-hand turn down Fremont. The trac- 
tor-truck was on the right near the curb, 
and by reason of its length, had to be 
turned slightly to the left before making 
the right-hand turn. Both vehicles started 
when the light changed, and the left front 
bumper of the tractor scratched the right 
rear fender of the taxi. The scratch was 


about six inches long and was not felt by 
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plaintiff who was sitting on the rear seat 
of the taxi. Plaintiff, who was pregnant, 
told the driver she was not hurt, but she 
said she did feel some cramp-like pains 
which she attributed to shock. When she 
reached her destination the pain became so 
bad she had to go to bed, where she re- 
mained intermittently until February 23 
when she was taken to the hospital, and 
the following day she gave birth to a 
dead abnormal six-month baby. If the case 
presented only the facts that plaintiff was 
thrown against the seat of the cab as a 
result of the impact with the tractor-truck, 
that she then started to suffer pain and to 
bleed, and that this continued until she had 
a miscarriage, this evidence might be suffi- 
cient to submit the case to the court. But 
the medical testimony was to the effect 
that the abnormality consisted of an ab- 
sence of brain tissues. There was not a 
shred of testimony that the accident could 
have macerated or softened the body of 
the baby and could have destroyed its brain 
tissue. Since plaintiff failed to show the 
causal connection between the accident and 
the injury to the baby, the trial court 
should have directed a verdict for both 
defendants. Judgment for defendant taxi 
was affirmed, and judgment against defend- 
ant truck company was reversed.—Superior 
Transfer Company v. Halstead et al. Mary- 
land Court of Appeals. Filed January 15, 
1948. 28 CCH Avtomositrt CAses 987. 


Foster H. Fanseen, Philip S. Ball, for Appel- 
lant. 


M. Richard Moss, Willard I. Silverberg, for 
Bertha Halstead. 


James J. Lindsey, George L. Darley, for Ad- 
miral Taxi Service, Inc. 


DRIVER HITS BRIDGE RAILING 


(KANSAS) 


e Status of occupant 
Gross negligence 


Desiring to ship some cattle to market, 
defendant arranged for trucking them. The 
following day the deceased also decided to 
ship some of his cattle, and since defend- 
ant’s cattle were more than enough to fill 
one load, an arrangement was made with 
one Haefner to load the rest of defendant’s 
cattle, together with the deceased’s cattle, 
in a truck for hauling to the sales pavilion. 
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The deceased got into the truck and was 
riding with Haefner when defendant, ac- 
companied by another man, drove up along- 
side and honked his horn. The deceased 
asked Haefner to stop and voluntarily got 
out of the truck and entered defendant’s 
car. En route to the sales pavilion defend- 
ant ran into the side of a concrete bridge 
railing. In a wrongful death action by the 
administratrix, the petition alleged joint 
adventure and wilful and wanton reckless- 
ness on the part of defendant in driving at 
a speed of sixty to seventy miles per hour 
while intoxicated and in failing to summon 
medical aid for the deceased, whose critical 
condition was obvious. The trial court 
sustained defendant’s demurrer, and on 
appeal defendant argued that since the men 
were engaged in a joint venture, a showing 
of ordinary negligence was sufficient to 
take the case to the jury. Affirming the 
judgment for defendant, the court con- 
cluded that there was no showing of joint 
enterprise, since there was no joint owner- 
ship of the cattle and no direct evidence 
that the cost of handling the cattle in the 
mixed load was less to either party than 
it would have been if they had been hauled 
in separate trucks. But assuming that 
there was a joint venture in transporting 
the cattle in a mixed load, there was no 
evidence tending to show that the deceased 
was other than a voluntary guest in de- 
fendant’s car. The court alsb agreed with 
the trial court that there was no evidence 
of gross and wanton negligence. If defend- 
ant was intoxicated, and an unsafe driver, 
the deceased was in a position to know it. 
With reference to the contention that de- 
fendant gave no attention or care to his 
injured passenger, thus violating his moral, 
common-law and statutory duty, the court 
held that plaintiff failed to establish de- 
fendant’s wanton conduct in this regard. 
Notice of the accident had been given by 
somebody, and an ambulance arrived some 
time later.—Srajer, Admx. v. Schwartzman. 
Kansas Supreme Court. January 24, 1948. 
28 CCH Avutomosite CAses 1046. 

John E, Wheeler, Marion, Kansas, for Ap- 
pellant. 


George B. Powers, Robert C. Foulston, George 
Siefkin, Andrew F. Schoeppel, Samuel E. Bart- 
lett, Wichita, Kansas; Kenneth L. Hodge, Mc- 
Pherson, Kansas; Braden C. Johnston, Marion, 
Kansas, for Appellee. 
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PRIVATE CROSSING COLLISION 


(KANSAS) 
e@ Wilful and wanton conduct 





Hercules Powder Company operated the 
Sunflower Ordnance Works, maintaining a 
railroad and a highway which intersected 
the railroad at three places. Hercules 
guards patrolled the road, and Hercules 
controlled the speed of automobile and 
railroad traffic. Plaintiff was one of some 
6000 construction workers employed by an 
independent contracting company, which 
was engaged in the construction of addi- 
tional plant facilities. On the morning of 
the accident plaintiff was hauling four 
other employees in conformity with the 
“share the ride” program. There was a 
continuous line of traffic over this crossing 
with the vehicles in close proximity to 
each other. The lights on the engine, 
operated by a Hercules employee, were dim. 
Due to border lights around the area, the 
engine could not be seen approaching. 
Traffic rules required automobiles to keep 
moving. The engineer could see the auto- 
mobile traffic passing over and approach- 
ing the crossing when such traffic was 
780 feet from the crossing and while the 
engine was 250 feet from the crossing. A 
directive permitted trains to run over the 
crossing only during a period twenty min- 
utes before and twenty minutes after a 
shift hour for employees. Another directive 
permitted trains on that crossing between 
the hours of seven and eight o’clock in the 
morning, but only when absolutely neces- 
sary. The maximum speed limit for trains 
was twenty miles per hour, but the engine 
in question negotiated the crossing between 
forty-five and fifty miles per hour. The 
truck driver ahead of plaintiff heard no bell 
or whistle and first saw the locomotive 
when he was on the track and when it 
was ninety feet away. His truck cleared 
the track, but plaintiff's car was struck 
by the engine. The court concluded that 
the questions of whether the engineer or 
plaintiff was guilty of wilful and wanton 
conduct were issues for the jury for deter- 
mination and that the trial court correctly 
overruled defendants’ demurrer to the evi- 
dence and motions for judgment and 
directed verdict. The order granting a new 
trial to defendants was affirmed, however, 
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since certain requested instructions were 
proper, but were not included in those 
given.—Kniffen v. Hercules Powder Com- 
pany et al. Kansas Supreme Court. Filed 
January 24, 1948. 28 CCH AUTOMOBILE 
CAses 1029. 


Blake A. Williamson, James K. Cubbison, Lee 
Vaughan, Kansas City, Kansas, for Appellants. 

Leonard O. Thomas, Arthur J. Stanley, Ar- 
thur J. Stanley. Jr., J. E. Schroeder, Lee E. 


Weeks, Kansas City, Kansas; George W. Meyer, 
Kansas City, Missouri, for Appellee. 


TRUCK HITS TIRE CHANGER 


(DELAWARE) 
@ Last clear chance doctrine 

The decedent stopped on the highway to 
change a flat tire. After he and a com- 
panion, Bailey, had unsuccessfully attempted 
to jack up the car on the west shoulder of 
the road, he moved the car so that the left 
front wheel was on the paved portion of 


the road with the other wheels on the 
shoulder. He hailed a car which was pro- 
ceeding south and borrowed a tire wrench. 
After parking that car on the shoulder 
south of decedent’s car, its two occupants 
assisted the decedent and Bailey in changing 
‘the tire. When this was nearly accom 
plished, and while the decedent was crouch- 


ing, tightening the lugs on the wheel,: 


defendant truck driver approached from 
the north. It was dark, raining or driz- 
zling, and the paved portion of the road 
was black. The decedent wore dark cloth- 
ing. The headlights of his car were pointed 
diagonally across the road, and two rear 
lights were lighted. Defendant, traveling 
about thirty-five miles per hour, saw the 
rear lights of the decedent’s car from a 
distance of 500 feet, but continued without 
decreasing his speed and did not see that 
a part of the car was on, the roadway until 
he was ten or fifteen feet from it. He then 
took his foot off the accelerator and turned 
sharply to the left, but struck both the car 
and the decedent. Defendant argued that 
the trial court should have directed a 
verdict in his favor because plaintiff had 
not shown a right to recover under the 
last clear chance doctrine. The court 
answered: Although the decedent was neg- 
ligent in leaving part of his car on the 
roadway and in changing the tire where he 
did, we think the evidence sufficient to 


justify conclusions that defendant observed 


or should have observed the dangerous 
situation of decedent, and failed to take 
available and reasonable measures to avoid 
hitting him during a period when decedent’s 
escape from the danger was prevented 
because of his position with relation to the 
automobile which extended at an angle onto 
the road.” Judgment for plaintiff was 
affirmed.—Baker v. Reid. Delaware Su- 
preme Court. September 12, 1947. Re- 
hearing denied, January 23, 1948. 28 CCH 
AUTOMOBILE CASEs 1060. 


William Prickett, Wilmington, Delaware, for 
Plaintiff in Error, 


Phillip Cohen, Wilmington, Delaware, for De- 
fendant in Error. 


BUS PASSENGER THROWN 
IN SUDDEN STOP 
(ALABAMA) 


® Sudden stop 
Right turn of motorist 


Plaintiff, a bus passenger, was thrown 
against the money changer when the bus 
suddenly stopped because an automobile to 
the left of the bus was turned to the right 
across the path of the bus. The bus had 
halted at an intersection and had proceeded 
slowly only four to six feet when it stopped 
because one Moss, who was blind in one 
eye, and who was driving a car close to 
the bus on its left side, turned his car to 
the right across the path of the bus. The 
back fender of the car caught the corner 
of the bus bumper. It was argued that 
the cause of the collision was not the 
negligence of the bus driver, but that of the 
motorist, who created an emergency in 
which the bus driver acted in the only 
way possible for an ordinarily prudent 
person to act. Furthermore, it was claimed 
that one driving along the highway may 
assume that others will observe the law of 
the road, that in this case the driver would 
not begin his turn until he reached the 
intersection. The bus driver admitted that 
when he saw Moss so close to the side of 
the bus that it gave him an indication that 
Moss was going to turn right in front of 
the bus, but that he still started the bus. 
Therefore, the trial court acted correctly 
in refusing the affirmative charge. But 
since the trial court failed to charge the 
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jury that plaintiff's recovery for loss of 
time or loss of crops should be limited to 
the recovery of nominal damages, the judg- 
ment for plaintiff was reversed and the 
cause remanded.—Alabama Power Com- 
pany v. Ray. Alabama Supreme Court. 
October 16, 1947. 28 CCH AUTOMOBILE 
Cases 1057. 


McQueen & McQueen, Tuscaloosa, Alabama: 
Martin, Turner & McWhorter, Alabama Power 
Building, Birmingham, Alabama, for Appellant. 

Davis & Bealle, 604 Alston Building, Tusca- 
loosa, Alabama, for Appellee. 


TOWN AUTO, 
GOVERNMENT TRUCK COLLIDE 


(NEW YORK) 
e@ Federal Tort Claims Act 
Subrogation action 


An automobile owned by the Town of 
Amherst and being driven east by its police 
lieutenant collided with a panel truck 
owned by the United States and driven 
west by a radio engineer of the Civil 
Aeronautics Administration. The police 
lieutenant was driving “in the performance 
of duty,” responding to a fire alarm. The 
radio engineer, after eating a meal and 
drinking three bottles of beer, was on his 
way home from work. The radio engineer 
was driving west on Main Street, intending 
to turn left into an intersecting road. 
The collision occurred before the reached 
the intersection. Just before the impact 
the radio engineer had turned to his right, 
and the police lieutenant had- turned to his 
left. There was evidence that the truck 
was over the center line at the time of the 
collision. In an action by the Town of 
Amherst and its insurance carrier under the 
Federal Tort Claims Act to recover for 
damage to the automobile, the court ren- 
dered judgment for plaintiffs. After the 
trial and while a decision was pending, the 
United States moved for an order strik- 
ing the name of the insurer as not being 
a proper party plaintiff. The motion to 
re-open was granted, but the court con- 
cluded that the contention was without 
merit, since the insurer was a real party in 
interest, and Section 203 of the Act does 
not bar the action—Town of Amherst et 
al. v. United States of America. United 
States District Court, Western District of 
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New York. January 21 
AUTOMOBILE Cases 1012. 

Gibbons, Pottle & O’Shea, John E. Adamson, 
Jr., Buffalo, New York, for Plaintiffs. 


George L. Grobe, United States Attorney. 
Michael J. McMorrow, Assistant United States 
Attorney, Buffalo, New York, for Defendant. 


SPEEDING AMBULANCE 


1948. 28 CCH 


’ 


(NEW YORK) 


@ Pedestrian injured 
Federal Tort Claims Act 


Plaintiff was eastbound 
trafhe roadway at Atlantic Avenue and 
68th Street, in the Borough of Queens, 
New York City, where she was struck by 
a United States Navy ambulance. The 
action to recover for her injuries was 
brought under the provisions of the Federal 
Tort Claims Act. The east bound roadway 


was divided into four traffic lanes. Plain- 
tiff observed the vehicle approaching as she 
stood on the southeast corner of the inter- 
section prior to proceeding across Atlantic 
Avenue, and glanced at the vehicle while 
proceeding across the first three of the four 
lanes lying on the south side of the safety 
island. The driver of the ambulance had 
an unobstructed view for a distance of an 
entire block in front of his vehicle, and also 
an unobstructed vision of the entire width 
of the roadway. Nevertheless, he failed to 
see plaintiff before the impact, which oc- 
curred in the fourth lane from the curb. 
The driver applied the brakes and swerved 
to the left across the safety island, only 
after hearing a warning from the corpsman 
sitting alongside him on the front seat, 
who had observed plaintiff before she was 
struck. Plaintiff sustained a fracture of 
the pelvis, with a protrusion of the head 
of the femur into the pelvis, a fracture of 
the left ankle, a concussion and menatoma 
of the left thigh. She sustained a permanent 
one-inch shortening of the left lower ex- 
tremity and limitations of abduction both 
external and_ internal. Judgment was 
entered for plaintiff in the sum of $12,769.25. 
—McMullan v. United States of America. 
United States District Court, Eastern Dis- 
trict of New York. December 18, 1947, 
28 CCH AvutomosiLe Cases 997. 


Harold P. Clume, for Plaintiff. 


J. Vincent Keogh, United States Attorney. 
Frank J. Parker, Assistant United States Attor- 
ney, for Defendant. 
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EMANCIPATION OF MINOR 


(INDIANA) 


@ Wrongful death action 
Railroad crossing collision 


An administrator brought an action to re- 
cover for the wrongful death of his sixteen- 
year-old daughter, who was killed when the 
automobile in which she was riding collided 
at a crossing with defendant’s passenger 
train. The complaint alleged that the 
daughter had been emancipated by her 
father and left surviving her as her depend- 
ent next-of-kin, her father, mother, two 
sisters and one brother. On appeal, de- 
fendant argued that the action should have 
been brought by the father and not in the 
name of the administrator, since the evi- 
dence was insufficient to establish that the 
deceased had been fully emancipated. The 
girl lived at home with her parents, brother 
and sisters. She started working when 
twelve years old, using her earnings to buy 
her own necessities, clothing for her brother 
and sisters and food for the family, and 
that she made her own decisions as to what 
to buy and when to do so. Her parents 
did not exercise any authority over her 
personal behavior. At the time of her 
death she was employed and earning $26 
per week. Her father was unemployed, 
and her mother was working part time. 
The jury was justified in finding that the 
girl was and had been prior to her death 
emancipated within the meaning of the law 
authorizing her administrator to bring an 
action to recover damages for her wrongful 
death. Judgment for plaintiff was affirmed. 
—The Pennsylvania Railroad Company v. 
Patesel, Admr. Indiana Appellate Court. 
January 13, 1948. 28 CCH AvuTOMOBILE 
Cases 996. 

Harker & Irwin, Frankfort, Indiana; Cope J. 
Hanley, Rensselaer, Indiana, for Appellant. 


Landis, Landis & Miller, Logansport, Indiana, 
for Appellee. 


OPEN SIDEWALK ELEVATOR 


(MASSACHUSETTS) 


e Pedestrian injured 
Loading and unloading clause 
Declaratory judgment 





A pedestrian was injured when he fell 
into the open sidewalk elevator as the 
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driver of insured’s automobile was engaged 
in unloading merchandise for delivery. The 
automobile insurer brought a declaratory 
judgment action to determine its liability 
under the policy issued to Lee’s Express in 
which it agreed to pay on behalf of the 
insured all sums which the insured should 
become obligated to pay by reason of the 
liability imposed upon him by law for 
damages to others for bodily injuries sus- 
tained by any person or persons during the 
policy period caused by the ownership, 
operation, maintenance, control or use of 
the motor vehicle, including the loading 
and unloading thereof. The action was 
brought against the injured party, its in- 
sured, the public liability insurer of its 
insured, and the owners of the property 
where the accident occurred. The question 
for decision was whether the accident was 
covered by the “loading and unloading” 
clause of the automobile policy. The 
court declared that the term “unloading” 
referred to the whole process of unloading 
the truck until the goods had been taken 
off the truck and deposited in a place of 
at least semi-permanence, as required by the 
contract of carriage or the custom of the 
carrier. Therefore, the accident fell within 
the coverage of plaintiff’s policy, since the 
opening of the sidewalk elevator doors by 
the truck driver was an act preparatory to 
and an integral part of the process of 
unloading the truck. The relationship cf 
insurer and insured existed between Con- 
necticut Indemnity Company and Lee’s 
Express, but no such relationship existed 
between Lee’s Express and the Massachu- 
setts Bonding and Insurance Company, 
which had issued a policy on the premises 
occupied by Lee’s Express and on liability 
arising out of operations incidental thereto. 
—The Connecticut Indemnity Company v. 
Lee, d.b.a. Lee’s Express et al. United 
States District Court, District of Massa- 
chusetts. September 18, 1947. 28 CCH 
AUTOMOBILE Cases 1002. 

Alexander B. Way, Jr., 33 Broad Street, Bos- 
ton, Massachusetts, for Plaintiff. 


Norman F. Fermoyle, 60 State Street, Boston, 
Massachusetts, for Defendant Massachusetts 
Bonding and Insurance Company. ! 

Maurice P,. Nieman, 185 Devonshire Street, 
Boston, Massachusetts, for Defendant Benjamin 
Bernhardt. 

William Doyle, 175 Berkeley Street, Boston. 
Massachusetts, for Defendant Liberty Mutual 
Insurance Company. 
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Kenneth C, Parker, Sawyer, Hardy, Stone & 
Morrison, 33 Broad Street, Boston, Massachu- 
setts, for Defendant General Accident Fire and 
Life Assurance Corporation. 


Merritt J. Aldrich, 175 Berkeley Street, Bos- 
ton, Massachusetts, for Defendant Liberty Mu- 
tual Insurance Company. 


TRAFFIC LIGHT CHANGES 


(ILLINOIS) 


e Pedestrian injured 
Momentary stop in street 





Plaintiff was crossing Cicero Avenue 
from the east to the west side within the 
north crosswalk of Grand Avenue. She 
started with the green traffic light, but the 
light changed while she was crossing. A 
truck of defendant cleaners was being 
driven north on Cicero, and immediately 
following it was a station wagon of de- 
fendant transportation corporation. The 
truck driver, who plaintiff charged was 
guilty of causal negligence as to speed and 
lookout, failed to yield the right of way 
to the pedestrian and abruptly turned the 
truck in such close proximity to her that 
she was forced to stop and remain standing 
momentarily in the street, as a result of 
which she was struck by the station wagon. 
The evidence was sufficient to support the 
finding of negligence on the part of de- 
fendants and the pedestrian’s freedom from 
contributory negligence. An award of 
$12,500 was not excessive in view of the 
fact that plaintiff sustained a brain concus- 
sion, a bladder and kidney infection, com- 
pression of one of the vertebrae of the 
lower dorsal spine, wrist injuries, a leg 
injury and numerous scars. Judgment for 
plaintiff against both defendants was af- 
firmed.—Petersen v. General Rug and Carpet 
Cleaners, Inc., et al. Illinois Appellate 
Court, First District. December 30, 1947. 
28 CCH AvutomosiLe Cases 1029. 


AMBULANCE STOPPED 
ON HIGHWAY 


(WASHINGTON) 
e Lifting injured party 
Passing motorist 
Rescue doctrine 


While traveling south on the highway 
between three-thirty or four o’clock in the 


morning, plaintiff discovered that a Mr. and 
Mrs. Thorpe had been injured in an acci- 
dent. Observing that their injuries were 
critical and that an ambulance and medical 
aid were needed immediately, he drove to 
the nearest town and requested the police 
to send aid. He then returned to see if 
he could be of any further assistance. 
While he was helping the ambulance driver 
and his assistant lift Mr. Thorpe onto the 
stretcher, a motorist from the north side- 
swiped the ambulance, hit the stretcher 
and Mr. Thorpe, and seriously injured 
plaintiff. Plaintiff contended that the am- 
bulance owner’s employees were negligent 
in stapping the ambulance partially on its 
left side of the highway, in not leaving at 
least one-half of the width of the roadway 
clear and unobstructed for the free pas- 
sage of other vehicles, in not putting out 
flares or giving adequate warning that the 
ambulance was stopped on the highway, 
and in leaving the headlights of the ambu- 
lance on high beam, thus blinding the 
driver from the north. The case was taken 
from the jury and dismissed, the trial judge 
pointing out that if defendant was guilty 
of negligence in the respects charged, plain- 
tiff was fully aware of, or in the exercise 
of reasonable care, should have known of 
such acts of negligence and the dangerous 
condition created thereby. His knowledge 
of the danger equaled that of the ambulance 
driver and his assistant. Plaintiff sought 
to invoke the rescue doctrine, claiming 
that he was engaged in extricating another 
from a position of peril, and that, therefore, 
he was not held to the usual standard of 
care. The court was of the opinion that 
plaintiff was not engaged in a rescue within 
the purview of the doctrine. The basis of 
the doctrine is that the normal prudential 
faculties are not operative, being set aside 
either by impulsive action or because danger 
is deliberately encountered for a greater 
good, such as the saving of a life. Plain- 
tiff’s action was not impulsive, nor did he 
knowingly encounter danger to assist Mr. 
Thorpe. He did not see the motorist before 
he was hit. The circumstances did not 
excuse failure by plaintiff to observe condi- 
tions and take such prudent care as might 
be necessary for his own safety as far as 
the negligence, if any, of the employees of 
the ambulance owner might have imperiled 
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it. Judgment of dismissal was affirmed. 
—Hawkins v. Palmer et al. Washington 
Supreme Court, Department Two. Decem- 
ber 30, 1947. 28 CCH AutomosiLe Cases 936. 


Pemberton & Orloff, for Appellant. 
John D. MacGillivray, for Respondents. 


CAR ROLLING DOWN HiLL 


(MASSACHUSETTS) 


e@ Pedestrian injured 
Owner’s liability 


Defendant parked his automobile, facing 
downhill, on a steep grade. Plaintiff, who 
was walking up the street, was struck by 
the automobile, which was then rolling 
down the street on the sidewalk without 
a driver. According to defendant, he 
parked with the wheels cramped at an angle 
toward the building at a point where the 
grade was about even with the curbing, set 
the emergency brake and put the car in 
reverse. When it came to rest after the 
accident the emergency brake was exactly 
the same way he had left it. He further 
testified that he could not tell what position 
the gears and brake were in after the acci- 
dent and that his automobile would move 
forward, even in reverse with the brakes 
off. There was evidence that the emergency 
brake was set and that it was in good 
condition. During the time the car was 
parked on the grade, an employee of defend- 
ant garage changed a tire. Defendant 
argued that the company might have left 
the automobile in an insecure position. 
However, the employee testified that the 
automobile was not moved; that only one 
rear wheel was jacked up; that a block was 
put under the left front wheel; that it was 
not necessary to release the emergency 
brake in order to get the rear wheel off; 
and that he did nothing,to the brake except 
to try it to see if it was up and that he 
did not touch the gear shift lever. The 
jury was entitled to find that the garage 
company did nothing that affected the 
existing conditions and that the accident 
did not occur until more than an hour 
after its employee had finished his repair 
work. They could find that defendant had 
placed his car in a position involving great 
risk, requiring a corresponding degree of 
care, and that on the whole it was more 
probable that the automobile started down 
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hill wholly or partly because he had failed 
to exercise such care than from any in- 
dependent catise which he could not have 
anticipated and for which he was not 
responsible.—Litos v. Sullivan. Massachu- 
setts Supreme Judicial Court. Bristol._— 
December 31, 1947. 28 CCH AvuTomosite 
Cases 952. 


G. W. Walsh, for Defendant Sullivan. 


W. J. Fenton, for Defendant J. Mossoff & 
Son. 


W. A. Torphy, for Plaintiff. 


BOY STEPS OFF RUNNING BOARD 


(WASHINGTON) 


e Truck driver’s negligence 
Violation of law 





Defendant and an assistant, employees 
of the post office, were engaged in making 
parcel post deliveries from a truck. Re- 
turning to the truck after making a delivery, 
defendant observed a young boy standing 
on the running board talking to the assist- 
ant. When the boy said he would ride to 
the next block, defendant replied that this 
was not a good idea and that he had 
better get off. However, the boy retained 
his position until the middle of the next 
block, at which time he said, “This is as 
far as I can go,” and stepped off. The boy 
was thrown backwards upon the pavement 
and sustained fatal head injuries. Defend- 
ant admitted that he knew that state law 
and a city ordinance and post office regula- 
tions made it unlawful to carry anyone on 
the running board. In a wrongful death 
action by the parents, the jury returned a 
verdict for the plaintiffs. 3y the great 
weight of authority, wrongful death stat- 
utes are not survival statutes, but create 
a new cause of action. However, if the 
deceased never had a cause of action, no 
right of action accrued under the wrongful 
death statute. Defendant argued that had 
the boy survived, he could not have main- 
tained an action to recover for his injuries. 
This contention was based on the provi- 
sions of the guest statute to the effect that 
there can be no recovery unless the owner 
or operator of the vehicle purposely brought 
about the accident or intended to cause 
injury. The court answered: “We believe 
that the legislature meant, and that the 
statute should be construed to mean, that 


AUUAUUEAELUELAAOUNIOUNLUENGOAENUTNNOOTNOAENET ERAT UENT NUE EEU NNN AANA eH NN NEN ENN ETNA NeNA NMA NNN eNMMN AAT NNN THAT AT aN AH NA taNU NAH neanonneoneaeUcaaenedenendcesacevdaensceentonnsdeostocareeggcvanooasvavadceannensenaeaeeenyoresnseriustitt 


PAGE 234 





ILJ—MARCH, 1948 





to 

vel 
the 
the 
the 
tra 
lea 
ent 
act 
hol 
ins 
no 
for 


Co 
19: 


for 


Al 






led 
in- 
ive 
1ot 
1u- 


ILE 


RD 


ees 
ing 
Re- 
ry, 
ing 
ist- 
to 
this 
nad 
ned 
ext 
as 
boy 
ent 
nd- 
law 
ila- 
on 
ath 
da 
‘eat 
tat- 
sate 
the 
no 
xful 
had 
ain- 
‘ies. 
Ovi- 
that 
mer 
ight 
use 
lieve 
the 
that 


javaenenneitt 


148 


or ems = 










HUELUULTUUAU EAD TOUEAAUDOE ENDED EAA ETT ETAT TAEDA AENEAN NEATH ET ANE NAN ANTON ONAN AHA ETA ONN ANNAN ANNAN ENSUE EN YANN NENA nae ENAMEL 


to exempt the owner or operator of a motor 
vehicle from liability for the injury to, or 
the death of, a person transported by him, 
the relationship alleged to exist between 
the owner or operator and the person 
transported must be a lawful one, or at 
least not an unlawful one, nor one depend- 
ent for its creation upon some unlawful 
act of the owner or operator himself. To 
hold otherwise would make the statute an 
instrument of gravest injustice, operating 
not as a shield but as a sword.” Judgment 
for plaintiffs was affrmed.—Upchurch et al. 
v. Hubbard et al. Washington Supreme 
Court, Department Two. December 29, 
1947. 28 CCH AvtomostLe Cases 924. 

Edge, Davenport & Edge, Keith & Winston, 
for Appellants. 

Robertson & Smith, for Respondents 


U-TURN INTO PATH 
OF APPROACHER 


(TENNESSEE) 
@ Right of way 


Plaintiff was riding in an automobile 
driven by her husband and proceeding in 
the center lane for northbound _ traffic, 
when, without any warning, defendant’s 
electric coach pulled from a parked position 
on the west side of the street and made a 


complete U-turn across the highway di- 
rectly in front of the car in which plaintiff 
was riding. Plaintiff’s husband swerved to 
the left to avoid striking the coach, and 
after the coach passed, the car struck a 
southbound car which had been required 
to come to an immediate stop several feet 
short of striking the coach. Plaintiff 
charged that her injuries resulted directly 
and proximately from the negligence of the 
operator of the coach in suddenly and 
without warning pulling from beside the 
road onto the heavily traveled highway, 
without keeping a proper lookout and with- 
out yielding the right of way to the car 
in which plaintiff was riding. Plaintiff 
also charged negligence per se in the 
violation of certain statutes as to signals. 
There was no error in charging the jury on 
violation of the statutory sections as to 
signalling for a left turn and as to intention 
to move into traffic. Nor was the verdict 
in the sum of $10,000 excessive, where the 
twenty-three-year-old plaintiff sustained a 
broken jaw and nose, lost all teeth except 
five, her face was scarred, and she has 
osteomyelitis of the bone of her face, with 
danger of osteomyelitis of the skull. Judg- 
ment for plaintiff was affirmed.—The Mem- 
phis Street Railway Company v. Troutman. 
Tennessee Court of Appeals, Western Sec- 
tion. January 16, 1948. 28 CCH AvtTo- 
MOBILE CAseEs 1042. 
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New Ruling Under Wisconsin Nonresident Law 


Commissioner Duel of Wisconsin has issued a ruling that under the non- 
resident agents law that was enacted last year, a nonresident who holds both 
an agent’s and a broker’s license in his home state, may be licensed under the 


new Wisconsin law. 


Previously, the Attorney General had ruled that a person 


holding a broker’s license could not qualify for a Wisconsin nonresident license 
because the law bars such licensing to one who represents the insured. 
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CASH STOLEN FROM REGISTER 


(TEXAS) 


e Insurer’s liability 
Burglary and robbery policy 


Plaintiff recovered $388.80 from defend- 
ant insurer on a storekeeper’s burglary and 
robbery policy following the burglary of 
his store. The insurer admitted its lia- 
bility for the loss of merchandise to the 
value of $138.80, but denied liability for 
the loss of cash from the register. Clauses 
one to five insured against loss of money 
by robbery from a custodian within the 
premises, against loss of money by robbery 
from a messenger, against loss of money 
when a custodian or messenger has been 
kidnapped, by safe burglary, provided the 
safe doors were locked, and by burglary 
from within any night depository in a bank 
or from within the house or apartment 
occupied-as a residence by a custodian or 
messenger. Clause six, under which defend- 
ant admitted liability for plaintiff's 
of merchandise, provided that the insurer 
would indemnify the assured for all loss 
not exceeding $250 of merchandise, furni- 
ture, fixtures and equipment, occasioned 
by burglary. Under clause seven, defendant 





loss 


agreed to indemnify the assured for all 
damage not exceeding $250 to money, se- 
curities, merchandise, furniture, fixtures and 
equipment in the premises caused by any 
burglary or robbery. The trial court sus- 
tained plaintiff’s contention that the insurer 
was obligated by clause seven of the policy 
to indemnify plaintiff to the extent of $250 
for the loss of the cash. The insurer 
appealed, arguing that its liability to in- 
demnify plaintiff for loss of money was 
fixed by clauses one to five and that clause 
seven merely imposed liability for injury 
or impairment to the kinds of property 
therein enumerated. Sustaining plaintiff, 
the reviewing court ruled that “damage” 
as used in clause seven was used in its 
ordinary sense of impairment or harm, and 
in contrast to the word “loss,” employed 
in the preceding six clauses. The fault of 
the storekeeper in failing to take the pre- 
cautions required by the policy in order 
to bring “money” within the protection 
afforded by the policy was not to be 
remedied by construing the policy as cover- 
ing a risk it was quite clear the insurer 
was unwilling to assume, namely, the risk 
of loss of money left in the store, which 
was not locked in a safe. That part of 
the judgment awarding recovery for mer- 
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chandise lost was affirmed, but that part 
of the judgment awarding recovery for 
cash lost was reversed.—Travelers’ Indem- 
nity Company v. De Witt, d.ba. E & F 
Food Market. Texas Court of Civil Ap- 
peals, Galveston. January 15, 1948. 6 CCH 
FirE AND CasuALty CAseEs 560. 

Thomas M. Phillips, Raymond L. McDermott, 


Baker, Botts, Andrews & Parish, Houston, 
Texas, for Appellant. 


Morris Bogdanow, Houston, Texas, for Ap- 
pellee. 


LOOSE DRAINAGE CAP 


(MISSOURI) 


e Water damage policy 
Merchandise damaged 
Accidental overflow 


Defendant issued a water damage policy, 
insuring plaintiff’s merchandise “against all 
direct loss and damage caused solely by 
the accidental discharge, leakage or over- 
flow of water . . . from within the 
following source or sources: plumbing 
systems except as herein provided, 
to an amount not exceeding $150,000.” 
The exception provided that there would 
be no liability for loss or damage caused 
directly or indirectly by floods, inundation, 
backing up of sewers or drains, or the 
influx of tide, rising or surface waters. 
A heavy downpour of rain occurred, and 
the sewerage system serving the property 
where the merchandise was stored was 
loaded to capacity. Waters from the sewer 
were forced up into the drainage pipe. 
The drainage line cap was insecurely 
fastened, with the result that the pressure 
from the heavily burdened sewer dislodged 
it, and the water was sprayed upon the 
walls of the basement where the mer- 
chandise was stored. Defendant argued 
that the exception clause relieved it of 
liability. The court thought otherwise. 
Defendant’s contract did not exempt it 
from liability in case of accidental dis- 
charge or leakage from the plumbing 
system. It confined its exception to an over- 
flow. It this case there would have been 
no damage if the “house trap” of the 
plumbing system had not been weak, and 
the cap, which ought to have been strong 
enough to hold fast against the pressure 
from the sewer, had not been forced off. 
Quite clearly, this was an accidental dis- 
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charge and leakage from the plumbing 
system, not an overflow of water from 
the plumbing system. Judgment was en- 
tered for plaintiff—Carolina Mills Distri- 
buting Company v. The World Fire and 
Marine Insurance Company. United States 
District Court, Western District of 
Missouri, Western Division. November 7, 
1947. 6 CCH Fire anp CASuALty Cases 563. 

Newbell & Brannock, Cowgill & Popham, Sam 
Mandell, for Plaintiff. 


Hogsett, Trippe, Depping & Hautz, for De- 
fendant. 


PURCHASERS’ 
RIGHT TO PROCEEDS 


(NORTH CAROLINA) 
e Fire insurance 
Partial payment for property 
Inducement to complete contract 


On August 12, 1944, plaintiffs purchased 
137 acres of land from defendants for 
$3000, paying $100 down, the balance to 
be paid upon delivery of a clear deed. 
Within a few days plaintiffs were given 
possession of the premises and proceeded 
to make improvements in the amount of 
$1000, the major portion being expended 
on the dwelling. Subsequently, it devel- 
oped that there were two uncancelled deeds 
of trust against the property, which were 
not cancelled until April 25, 1945, at which 
time defendants delivered a deed to plain- 
tiffs, who immediately accepted it and paid 
the balance of the purchase price. In the 
meantime, however, on January 10, 1945, 
the dwelling was destroyed by fire. De- 
fendants carried a $2000 fire insurance 
policy on the dwelling and were paid $1800 
by the insurance company. In _ plaintiffs’ 
action to collect this sum paid to defend- - 
ants, the trial court granted plaintiffs’ 
motion for judgment on the pleadings. 
It is a general rule that where a vendor 
contracts to convey lands, and the build- 
ings thereon are a material inducement for 
the transaction, and the buildings are de- 
stroyed by fire, if the contract is incomplete 
and unenforceable for any reason, the loss 
will fall on the vendor, and the vendee is 
not required to complete the contract. 
Plaintiffs alleged that after the house was 
burned and prior to the payment of the 
balance of the purchase price, they were 
informed and advised by one of the defend- 
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ants that plaintiffs would be entitled to 
the insurance proceeds carried on the de- 
stroyed house when the loss was adjusted, 
and that, relying upon this statement, 
plaintiffs completed their contract and paid 
the balance of the purchase money. It 
was for the jury to determine whether there 
was such an understanding, which defend- 
ants denied. Judgment of the lower court 
was set aside and the cause remanded for 
trial upon the issues raised by the plead- 
ings.—Poole et al. v. Scott, Admr. North 
Carolina Supreme Court. Filed January 30, 
1948. 6 CCH Fire anp Casuatty CAses 559. 

Brawley & Brawley, Oscar G. Barker, Robert 


I. Lipton, Victor S. Bryant, for Plaintiffs, Ap- 
pellees. 


Fuller, Reade & Fuller, W. P. Horton, James 
L. Newsome, for Defendants, Appellants. 


INSURER FAILS TO DEFEND 





(NEW YORK) 
e@ Public liability policy 


Defendant insurer issued a public lia- 
bility policy insuring plaintiff’s business 
operations, agreeing to discharge all obliga- 
tions incurred by the insured, as damages, 
to third persons who sustained bodily 
injuries as the result of any accident “caused 
by reason of the insured’s general business 
operations which shall have occurred 
before the completion of the actual course 
of the operations performed by the insured 
at the place of occurrence of such accident.” 
As to the duty to defend, the insurer 
agreed to “defend in the name of and on 
behalf of the insured any suit against the 
insured alleging such injury and seeking 
damages on account thereof, even if such 
suit is groundless, false or fraudulent.” 
Early in 1940 plaintiff entered into a con- 
tract to perform plumbing repair work at 
certain premises in Brooklyn and completed 
most of the work in March of that year. 
Many months later, in December, 1940, a 
tenant brought suit against plaintiff, claim- 
ing that on or about April 13, 1940, she 
had tripped over a dangerous accumulation 
of debris and plaster left on the stairway 
by plaintiff and his employees. It was 
explicitly asserted that on the day of the 
accident and prior thereto, plaintiff and 
his employees were engaged in performance 
of the work which was not completed 
until after April 13. Plaintiff turned the 


summons and complaint over to the in- 
surer, advising them that he knew nothing 
about the accident having been caused by 
his negligence and that he had completed 
the job at least a week before the date 
specified in the complaint. The insurer 
refused to defend the action unless plaintiff 
signed a nonwaiver agreement, providing 
that such defense would not constitute a 
waiver by either party of any ‘provision 
of the policy, nor foreclose the company 
from asserting any defense which it might 
choose to make under the policy. If the 
company was under a duty to defend, it 
was not, of course, privileged to insist on 
any such condition. Plaintiff declined to 
sign the agreement and retained his own 
attorneys to defend him. The negligence 
action terminated in favor of plaintiff, who 
subsequently sought recovery from the in- 
surer the amount he was obliged to ex- 
pend in defending the action. 
The court ruled: “. The insurance 
company’s duty to defend came into being 
when it appeared from the allegations in 
the negligence action that the injury was 
within the policy coverage, and it persisted 
despite the advice, pointing to a contrary 
conclusion, furnished by the insured to 
assist the company in defending the suit. 
The duty to defend is broader than 

the duty to pay.” Judgment of the lower 
court was reversed and plaintiff’s motion 
for summary judgment granted.—Goldber 
v. Lumber Mutual Casualty Insurance Com- 
pany of New York. New York Court of 
Appeals. January 15, 1948. 6 CCH Fir 
AND CASUALTY CASseEs 565. 

Herbert E. Hoffman, Jacob D. Fuchsberg, for 
Appellant. 

Herbert A. McDevitt, for Respondent. 


CONTRACTORS’ 
SCHEDULE LIABILITY COVERAGE 





(RHODE ISLAND) 
e Third party injured 
Exclusion clause 


Plaintiff carried a Contractors’ Schedule 
Liability Policy which provided coverage 
for an accident to a third person as the 
result of plaintiff's business operations of 
cleaning cesspools. On March 17, 1944, 
plaintiff cleaned the cesspool on premises 
belonging to the Winklers. Later she de- 
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livered to the premises a hundred-pound 
carboy of acid which was poured by her 
employees into an overflow cesspool from 
which a cover was removed and immediately 
replaced. The employees then left the 
premises, and no further operations of any 
kind in connection with the cleaning of 
the cesspool were conducted by plaintiff 
on the premises, nor were any tools or 
materials belonging to her and used in the 
cleaning operation left there. In October, 
1944, the Winklers brought actions against 
plaintiff, alleging that the cesspool cover 
was so negligently and carelessly replaced 
that it was rendered unsafe to walk upon, 
and as a result, Pearl Winkler fell into 
the cesspool in April, 1944, and was severely 
injured. The question before the court 
was whether the policy provided plaintiff 
with coverage for an accident to a third 
person which occurred after she had com- 
pleted or abandoned operations of cleaning 
a cesspool on the premises of a third person. 
The insurer argued that the policy covered 
her liability to third persons only for 
accidents at plaintiff’s place of business 
or at any other place during the time she 
was actually carrying on the operations 
of her business thereon. On the other hand, 
plaintiff contended that as long as the 
accident was alleged to be due to the manner 
in which she conducted her operations, she 
was covered by the policy regardless of the 
fact that the accident was alleged to have 
occurred after she had ceased operations 
on the premises. 


The policy provisions disclosed that the 
insurer had assumed the obligation to de- 
fend the insured against accidents within 
the scope of division one of the definitions 


of hazards in consideration of the specific 


premium charged therefor, but not against 
accidents within the scope of division three 
for which a separate specific premium 
charge is provided. The policy also pro- 
vides that liability for the defense of the 
insured for an accident which occurs after 
operations away from the insured’s premises 
have been either “completed or abandoned” 
is a coverage available under div‘sion three 
and is, therefore, not included under division 
one. Since the insured was covered only 
under division one, defendant was not 
obligated to defend the actions. Judgment 
of the trial court granting plaintiff’s mo- 
tion for a directed verdict was reversed.— 


Baker, d.b.a. C. W. Miller Company v. Mary- 
land Casualty Company. Rhode Island 
Supreme Court. January 29, 1948. 6 CCH 
FIRE AND CASUALTY CASES 567. 

Ernest T. Voigt, Edward J. Plunkett, Voigt 


Wright & Slade, Providence, Rhode Island, for 
Appellant. 


William A. Gunning, Providence, Rhode 
Island, for Appellee. 


MINOR 
FALLS DOWN ELEVATOR SHAFT 


(MINNESOTA) 


@ Public liability policy 
Unused elevator 


Plaintiffs owned an apartment building 
and carried public liability insurance in 
which the insurer agreed to pay on behalf 
of the insured all sums which he should 
become obligated to pay by reason of the 
liability imposed upon him by law for 
damages because of bodily injury, including 
death at any time resulting therefrom, sus- 
tained by any person, caused by accident 
and arising out of the ownership, mainte- 
nance or use of the premises, and _ all 
operations which are nec iry or incidental 
to such purposes. Under division two the 
ownership, maintenance or use of any eleva- 
tor was covered. Section three defined 
elevator to include any hoisting or lowering 
device operated between floors or landings 
and all appliances thereof, including any 
car, platform, shaft, hoistway, stairway, 
escalator, runway, power equipment and 
machinery. No premium had been paid for 
coverage under division two. A minor son 
of one of the tenants was injured when he 
climbed over the top of the guard railing 
and fell down an elevator shaft. Defend- 
ant refused to defend the suit on the 
ground that the operation of an elevator in 
the building was not covered. Plaintiffs 
argued that the elevator had been locked 
and out of use for a considerable period of 
time before the policy was written and, 
therefore, the elevator and shaft were part 
of the premises. The trial court reasoned 
that it should make no difference whether 
a person enters the shaft through a door 
or by climbing over the top, that in either 
case the policy excluded such a loss, and 
that the fact that the elevator was not in 
use, either temporarily or permanently, at 
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the time was immaterial. The reviewing 
court thought otherwise. “In our opinion, 
the definition refers to elevators actually in 
use, even though they might be closed 
down for the night or week-end for tem- 
porary repairs, and even though they might 
not actually be in operation between floors 
or landings. It does not mean elevators locked 
down, padlocked, and out of use at the time 
of the accident and for several years before 
that. The insurer was put on notice 
that the owners did not consider the neces- 
sity for special elevator coverage when they 
notified the agent to that effect after he 
had called the matter to their attention.” 
Judgment of the lower court refusing plain- 
tiffs’ motion for a new trial was reversed.— 
Chase et al. v. General Accident, Fire and 
Life Assurance Corporation, Limited. Min- 
nesota Supreme Court. Filed January 23, 
1948. 6 CCH Fire anp CAsuALty CAseEs 570. 

O. A. Brecke, 748 McKnight Building, Minne- 
apolis 1, Minnesota, for Appellants. 


G. P. Mahoney, John S. Morrison, 2120 Rand 
Tower, Minneapolis, Minnesota, for Respondent. 


HARDWARE STORE FIRE 


(PUERTO RICO) 


e@ Iron safe clause 
Bookkeeping clause 





Plaintiff owned a dry goods and hard- 


ware store 
Rico, which 


located in Santurce, Puerto 
was insured by defendant. 
On the morning of July 27, 1946, the 
property was totally destroyed by fire. 
Defendant relied on the “iron safe clause” 
and “bookkeeping clause” to avoid liability. 
Plaintiff contended, however, that he could 
show substantial compliance with the iron 
safe clause or with the alternative provi- 
sion of the contract, namely, “in the absence 
of such a safe the insured shall keep said 
books and inventories at a place that is 
not exposed to any fire that might destroy 
the building.” The court disagreed with 
this contention. “Formal denial or general 
allegations which do not show facts in 
detail and with precision are insufficient to 
prevent the award of summary judgment. 

In view of the facts adduced from the 
pleadings and the affidavit of plaintiff that 
he did not keep an iron safe in the estab- 
lishment, and that the books, records and 
documents relating to the business were 
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destroyed by the fire, and the further fact 
that the fire occurred on the early morning 
of July 27, 1946, when plaintiff was in 
another city, it was incumbent upon him 
to show the facts upon which he based his 
contention so that he might be able to show 
substantial compliance with the terms of 
the contract.” The court ruled that sum- 
mary judgment would be entered for de- 
fendant unless plaintiff filed counter 
affidavits or other documents setting forth 
the facts upon which he relies to show 
substantial compliance.—Ortiz v. National 
Liberty Insurance Company of America. 
United States District Court, District of 
Puerto Rico. February 17, 1948. 6 CCH 
FirE AND CASUALTY Cases 240. 


CREDITOR'S 
RIGHT TO GARNISH PROCEEDS 


(ARIZONA) 


e Fire insurance 
Partnership property 





Defendant and one Johns were in partner- 
ship at one time and owned a fire policy 
on a shed which was later destroyed by 
fire. Plaintiff, Johns’ creditor, obtained a 
judgment against him in the trial court, 
but his writ of garnishment was quashed 
by the trial court, which found that Johns 
had no interest in the proceeds. When the 
partnership was formed, it was agreed that 
each party would advance $5000 capital and 
that in due time the business would be 
incorporated. The fire occurred on March 
3, 1946. Johns, being unable to raise his 
portion of the agreed capital, dropped out 
of the business, and on April 13, 1946, these 
men executed a formal written dissolution 
of the partnership whereby Johns assigned 
all of his interest in the business to defend- 
ant in return for which the latter assumed 
all of the obligations of the company. 
There were no profits from the venture, 
and, in fact, serious losses occurred. De- 
fendant had invested some $6000 of his 
funds in the business as against no invest- 
ment by Johns, and, in addition, defendant 
was called upon to pay an indebtedness of 
between $12,000 and $15,000 that was in- 
curred during their brief operations. The 
court concluded that at the time of the 
garnishment Johns had no interest in the 
property, since he had divested himself of 
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all interest before the insurance settlement. ment of the lower court quashing the writ' 
As an attaching or garnishing creditor can was affirmed.—Wilkinson, d.b.a. Supreme 
gain no greater right over a debtor’s prop- Oil Company v. Takesuye et al. Arizona 
erty or interest attached or garnished than Supreme Court. October 20, 1947. 6 CCH 
such debtor had himself, plaintiff was not Frre aNp CASUALTY CASES 576. 

entitled to any part of the proceeds. Judg- 
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Zahn Case Important to Insurance World 


The Equitable Life Assurance Society has appealed in the Zalin case from a 
decree of the Surrogate’s Court, New York County, ordering it to pay to the 
surviving executors $4,699.92 as its proportionate share of the federal estate tax 
allocated by the court to a policy issued by Equitable on the life of the decedent. 
The proceeds were paid by the Society in 1937 to the beneficiary and assignee 
named in the policy. The Surrogate found authority in Section 124 of the 
Decedent Estate Law for him to order an insurance company, no longer 

interested in the estate, to reimburse an executor for the tax paid as the result 
of the inclusion in the insured’s taxable estate of insurance proceeds paid to 
a third party beneficiary, although those proceeds were fully paid upon receipt 
of proof of death. The case, now before the Appellate Division, First Depart- 
ment, is of considerable interest to the insurance world, because under this 
interpretation payment of death claims on insurance policies would have to 
as await final disposition of the tax question to avoid possible double liability. 
icy 
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The Illinois Supreme Court resolved the question of whether insurance 
companies should make payroll audits to cover one person of a married couple 
employed by the other by-holding that neither a husband nor a wife may claim 
i workmen’s compensation for injuries suffered as an employee of the other spouse. 
re 
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has been introduced in the New Jersey legislature to 


provide 
workers cash sickness benefits of $9 a week minimum 


for ten weeks and a $22 
maximum for twenty-six weeks. The legislation, which would cut employers’ 
contributions to the unemployment compensation commission by an estimated 


$17,000,000 annually and would eliminate worker contributions of one percent, 
now totalling $29,000,000 annually, provides that one-tenth of one percent of a 
worker’s payroll shall go to the cash sickness benefit fund if he is covered by 
a private insurer. If he is covered in the state fund to be 


set up under the 
program, his contribution would be at the rate of the 


one percent he now 
pays to the unemployment compensation commission. The legislation has 
Governor Driscoll’s support, and Governor Warren of California has offered to 
send experts to help set up the New Jersey program. Insurers are concerned 
with the one-tenth of one percent penalty feature, believing that it subsidizes 
the state fund to the extent that they might not be able to meet its competition. 
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FALSE STATEMENT 
IN APPLICATION 


(NEW JERSEY) 


e@ Equitable fraud 
Instructions to jury 


In his application for insurance the de- 
ceased stated that he had never had any ail- 
ment or disease of the stomach, declaring, 
however, that he had had a cold for about 
one week in January, 1938. He denied con- 
sulting a physician for any other ailment or 
disease at that time or having consulted any 
physician or having gone to any clinic or 
hospital within the previous five years. In 
reality, he had had a disease of the stomach, 
a post-pyloric penetrating ulcer in January 
and February of 1938. In an action by the 


CHONULOUEEEOUEEU EEE ENON NEET 


nen 


Page 
National Service Life Insurance 
Change of beneficiary 
(La.) 249 
(Miss.) 249 
(Tex.) 248 
In loco parentis (Wis.) 
Rival Claimants 
Beneficiary v. assignee (Pa.) 
Change of beneficiary—Notice re- 
ceived after death (Ohio) 
Wife v. paramour (Ga.) 
Sound Health Clause—Condition prece- 
dent (Wash.) 
Suicide Exclusion — Poison — Acci- 
dental v. self-administered (Neb.).. 244 
Total Disability- Bell’s palsy—Den- 
tist (Ark.) 251 
War Risk Insurance—‘Warlike opera- 
tions” (N. Y.) 250 
VAULT HOUTEN ENE AE EE 
beneficiaries to recover the proceeds of the 
four policies, the insurer counterclaimed 
that the policies were procured by fraud in 
that they were issued as a result of material 
statements made by the insured which were 
false in fact and which, therefore, entitled 
the defendant to rescind. It was incumbent 
upon the trial judge to charge the jury that 
the defense of equitable fraud would be 
made out only if they found that the in- 
sured’s answer to the application concerning 
his stomach ailment was untrue in the sense 
that it did not truly represent the insured’s 
actual opinion. Since the trial judge did not 
so instruct the jury, the judgment was re- 
and the case remanded.—Ettelson 
Metropolitan Life Insurance Com- 
pany. United States Circuit Court of Ap 
peals, Third Circuit. November 18, 1947. 
12 CCH Lire Cases 1114. 
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TRACTOR HITS BARN 


(PENNSYLVANIA) 


e Accident insurance 
“Automobile” defined 


The insured was killed when, in executing 
a turn from the highway into his barnyard, 
his tractor collided with a corner of the 
barn, overturned and fell upon him. He 
was insured under a policy covering any 
loss through accidental means occurring 
“while the insured is operating, driving, rid- 
ing in, adjusting or cranking an automo- 
bile.” Under the heading “Additional 
Provisions,” it was provided: “Nor shall the 
term ‘automobile’ include a motorcycle of 
any vehicle or mechanical device for aerial 
navigation.” The case turned on whether 
the term “automobile” was intended to be 
used in its ordinary and popular sense, or 
whether it was employed as a generic term. 
The court ruled: “In our opinion the ex- 
clusion clause enlarges the meaning of the 
term ‘automobile’ from its ordinary and 
popular sensé to its generic sense, that is, as 
including any self-propelled vehicle except 
motorcycles and vehicles used for aerial 
navigation. An examination of the authori- 
ties . . . discovers that when the word 
‘automobile’ standing alone is used, a gen- 
eral or generic meaning is attached to the 
terminology; and, when a restricted or qual- 
ied meaning is intended, the word ‘auto- 
mobile’ is invariably preceded by some 
descriptive and limiting term as ‘pleasure,’ 
‘private’ or ‘passenger.’ Judgment for the 
insured was affirmed.—Koser, Admr. v. 
American Casualty Company of Reading, 
Pennsylvania. Pennsylvania Superior Court. 
January 8, 1948. 12 CCH Lire Cases 1078. 
Charles H. Weidner, Stevens & Lee, 18 South 


Fifth Street, Reading, Pennsylvania, for Appel- 
lant. 


Christian R. Gingrich, 1 North White Oak 
Street, Annville, Pennsylvania, for Appellee. 


DEATH 
FOLLOWING AUTO ACCIDENT 


(KENTUCKY) 
© Accident insurance 
Coronary occlusion 


The insured, who had suffered from heart 
disease for approximately seven years prior 


to his death, died of coronary artery occlu- 
sion about one week after having been in 
an automobile accident in which he was ap- 
parently uninjured. His accident policy in- 
sured against death or disability resulting 
directly, independently and exclusively of 
all other causes, from bodily injuries af- 
fected solely through external, violent and 
accidental means, but did not cover death, 
disability or loss caused or contributed to 
directly or indirectly by any disease, infirm- 
ity or physical impairment. The plaintiff’s 
own medical witness stated that the injuries 
sustained by the insured would not have 
caused his death if he had been a normal, 
healthy person and that he died from a 
coronary occlusion; the heart disease and 
trauma were two facts which together pro- 
duced the occlusion, but the trauma alone 
and independent of all other causes did not 
cause his death. The evidence authorized a 
finding that the death of the insured was 
“caused or contributed to directly or indi- 
rectly by disease,” a risk not covered by the 
policy. Judgment for the insurer was af- 
firmed.—Sachs, Exrx. v. Independence In- 
surance Company. Kentucky Court of 
Appeals. January 23, 1948. 12 CCH Lire 
Cases 1105. 

Steinfeld & Steinfeld, L. H. Hilton, Louisville 
Kentucky, for Appellant. 

Peter, Heyburn & Marshall, Gavin H. Coch- 
ran, Louisville, Kentucky, for Appellee. 


FALL TO FLOOR 
(NEW YORK) 


e Cause of death 
Accident v. pre-existing heart trouble 


Seeking to recover death benefits from a 
fall by the insured on January 19, 1943, the 
beneficiary claimed that the fall resulted in 
a heart attack and the insured’s death on 
April 17. Proof of the causal connection 
between the fall and the death was offered 
by the opinion testimony of a medical wit 
ness. The testimony, based upon facts set 
forth in a hypothetical question which did 
not include the actual condition of the heart 
as found at the time of the autopsy, offered 
that the fall caused a rupture of a small 
coronary artery, referred to medically as a 
coronary thrombosis, from which the in- 
sured never recovered and which caused his 
death on April 17. The doctor who per- 
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formed the autopsy testified that the heart 
was found to be one and one-half times its 
normal size and that the sclerosis or nar- 
rowing of the coronary vessels was quite 
extensive. This condition of the heart 
clearly established that the insured was af- 
flicted with coronary sclerosis for some time 
prior to the accident and that the disease 
had progressed to such an extent that the 
largest of the coronary arteries had nar- 
rowed to the point where only a trickle of 
blood could pass through it. This occlusion 
of the large artery was sufficient to have 
caused the death of the deceased regardless 
of the rupture of any smaller arteries. In 
view of the positive direct testimony as to 
the actual facts as discovered by the au- 
topsy, the opinion testimony of plaintiff's 
expert was of no probative value whatso- 
ever, and a submission of the issue to the 
jury on that evidence would merely permit 
speculation and conjecture. The trial court 
should have granted defendant’s motion to 
dismiss the complaint. Accordingly, the 
judgment of the lower court was reversed 
and the complaint dismissed.—Kleinman v. 
Metropolitan Life Insurance Company. New 
York Supreme Court, Appellate Division, 
First Department. February 16, 1948. 12 
CCH Lure Cases 1128. 

David R. Crow, Tanner, Sillcocks & Friend, 
for Appellant. 

Isidor Neuwirth, Emil Katzka, for Respondent. 


INSURED POISONED 
(NEBRASKA) 
@ Suicide exclusion 


The insured’s stepson found his step- 
father lying on a davenport in a room ad- 
joining the kitchen, coughing up blood into 
a pan. On the kitchen cabinet he found a 
white glass bottle about six inches high and 
about two and one-half inches in diameter, 
marked “Poison” with skull and crossbones. 
The insurer defended a suit on the policy 
in question on the ground that liability was 
limited to the amount of premiums paid, if 
within two. years following the date of issue 
of the policy, the insured, whether sane or 
insane, died by his own hand or act. The 
proof of death recited that the immediate 
cause of death was muriatic acid poisoning, 
self-administered, and that contributing 
causes were toxemia and erosion of the 


stomach mucosa. A police surgeon testified 
that the insured had told him, “TI tried to 
kill myself I had been drinking and 
quarreled with my wife. I wanted to die.” 
The stepson also testified that the insured 
had told him that he had “got a hold of the 
wrong bottle.” On appeal from a judgment 
for plaintiff, the court held: “The statement 
made by the doctor, contained in the proof 
of death, that death was caused by self-ad- 
ministered poison obviously was based on 
what the insured allegedly told the physician 
and does not go to the extent of admitting 
suicide... . To hold that the court should 
have directed a verdict for the defendant 
would be to decide that important fact question 
that this evidence presents as to whether 
the insured took poison intending to commit 
suicide or by mistake. The trial court did 
not err in denying the motion for a directed 
verdict.” Judgment for plaintiff was affirmed. 
—Allen, etc. v. Massachusetts Mutual Life 
Insurance Company. Nebraska Supreme 
Court. Filed February 6, 1948. 12 CCH 
Lire Cases 1123. 

Brown, Crossman, West, Barton & Quinlan, 
John R. Cockle, for Appellant. 

Spier, Ramsey & Ellick, for Appellee. 


BODY FOUND ON ROAD 
(ALABAMA) 


@ Industrial travel and pedestrian policy 
Burden of proof 





The decedent was insured under an in- 
dustrial travel and pedestrian policy against 
bodily injuries, including death effected 
solely by external, violent and accidental 
means as the result of a collision of or an 
accident to a public automobile being driven 
or operated by one employed for said pur- 
pose and inside of which the insured was 
legally traveling as a passenger, or that 
such injury occurred as a result of a colli- 
sion of or accident to a private motor- 
driven automobile or a motor-driven truck 
inside of which the insured was riding or 
driving on said occasion. The insured’s 
dead body was found lying “crossways” on 
a road leading from Cognac to Saintes and 
Royan in France. There were numerous 
lacerations on his head, and one side of his 
face was almost severed. A jeep was seen 
upside down in the road. The court ruled 
that plaintiff had failed to sustain the bur- 
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den of proof. There was no evidence to 
show that the insured was driving the jeep 
or that he was riding inside of it at the time 
it was overturned on the road. No recov- 
ery could be had if the insured was hit by 
the jeep while he was walking along the 
road. Moreover, the trial court erred in 
failing to sustain defendant’s objection to a 
question propounded by plaintiff's counsel 
which was later read to the jury. The ques- 
tion left the jury with the impression, as a 
proven fact, that the insured was riding in a 
jeep at the time he was killed when there 
was no legal evidence of that fact or evi- 
dence from which it could be reasonably 
inferred. Judgment for the beneficiary was 
reversed and the cause remanded.—Life and 
Casualty Insurance Company of Tennessee 
vy. Garrett. Alabama Supreme Court. Feb- 
ruary 19, 1948. 12 CCH Lire Cases 1121. 
Bainbridge & Mims, 506 Massey Building, 
Charles W. Greer, 915 Frank Nelson Building, 
Birmingham, Alabama, for Appellant. 


G. R. Harsh, 1208 Comer Building, Birming- 
ham, Alabama, for Appellee. 


CRIMINAL CAUSE OF DEATH 


(LOUISIANA) 


@ Proceeds of policy 
Beneficiary’s interest 
Public policy 





The insured died as a result of acute teta- 
nus following a criminal abortion to which 
she had submitted voluntarily. The desig- 
nated beneficiary brought an action to re- 
cover upon three insurance policies issued 
on the life of the deceased. The policies 
provided that no benefits would be recover- 
able if the insured died as the result of a 
violation of the law. Payment was refused 
on the ground that the insured died as the 
result of an abortion, which is a crime un- 
der the laws of the State of Louisiana, that 
she herself was an accessory before the fact 
to the crime, and also that the insured’s act 
was of a heinous character against whose 
consequences public policy precluded de- 
fendant from insuring her. Affirming the 
judgment in favor of the beneficiary, the 
court declared: “It is true that a female 
who voluntarily becomes the subject of an 
abortion, without justifiable medical reason, 
is guilty of a detestible and revolting of- 
fense against the laws of nature . .. but 
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not withstanding this, such woman is not 
guilty of any criminal offense known to the 
laws of this state The weight of au- 
thority appears to be that a person or his 
estate should not profit as a result of his 
own wrongdoing, and that when the ma- 
turity of a policy made payable to the es- 
tate, or to the personal representative of the 
insured, is hastened by his wrongdoing, 
even in the absence of any prohibitory clause, 
no recovery can be had on the policy. This, it 
has been reasoned, is because the parties 
could not have contemplated such contin- 
gency, and the insured cannot, by his own 
act, be permitted to enlarge the obligation 
of the insurer. It is otherwise in cases in- 
volving policies running in favor of third 
persons as beneficiaries on the theory that 
they, having acquired a vested interest in 
the policies, cannot be divested thereof or 
jeopardized therein, after issuance of the 
policies, by any wrongful act of the insured 
not excluded from coverage, for which they 
are not responsible.’—Payne v. Louisiana 
Industrial Life Insurance Company. Lou- 
isiana Court of Appeal, Parish of Orleans. 
January 21, 1948. 12 CCH Lire Cases 1072. 
Hugh M. Wilkinson, A. Miles Coe, James 
Wilkinson III, for Plaintiff, Appellee 


E. B. Charbonnet, Jr., for Defendant, Appel- 
lant. 


WIFE v. PARAMOUR 


(GEORGIA) 


© Rival claims to proceeds 
Beneficiary’s rights 


May Bell Wimbush sued the Metropoli- 
tan Life Insurance Company and Edna Mary 
Lyons, alias Edna M. Wimbush, to recover 
the proceeds of an insurance policy issued 
on the life of her husband. When originally 
issued, the policy named plaintiff's daughter 
who later died as beneficiary. Her minor 
children, together with the plaintiff and other 
grandchildren, were heirs at law of the in- 
sured at the time of his death. About June, 
1935, the insured changed the beneficiary 
to Edna M. Wimbush. Plaintiff alleged that 
the insured falsely represented to the in- 
surance company that defendant was his 
wife and that the change was made without 
the consent of the original beneficiary and 
with the intent to defraud her and her 
children. The court concluded that the peti- 
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tion did not state a cause of action, either 
in plaintiff’s individual capacity or as ad- 
ministratrix of the insured’s estate. “A man 
has an unlimited insurable interest in his 
own life, and may ordinarily take out a pol- 
icy of insurance upon his own life and make 
it payable to whomsoever he pleases, re- 
gardless of whether the beneficiary has an 
insurable interest in his life. A regu- 
lar life insurance policy issued to a man 
upon his own life, and in favor of his para- 
mour as designated beneficiary may, if not 
otherwise invalid, be collected by her, and 
where she is designated by a name that is 
sufficient to identify her, whether it be her 
correct name or not, she is, upon the death of 
the insured, entitled to the proceeds of the 
policy as against the wife of the insured and 
the administrator of his estate, and this is 
true even though both she and the insured 
may have falsely and fraudulently represented 
to the insurance company that she was the 
wife of the insured. The same would also 
be true as against a former beneficiary where 
the right to change the beneficiary has been 
reserved.”—Wimbush, Admx., et al. v. Lyons. 
Georgia Supreme Court. 1948. 
12 CCH Lire Cases 1096. 

O. Lee White, Atlanta, Georgia, for Appellants. 


Mary Payne Nelson, William F. Buchanan, 
Atlanta, Georgia, for Appellee. 
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LEGAL GUARDIAN 
RECOVERS PROCEEDS 
(WISCONSIN) 


@ National Service Life Insurance 
In loco parentis construed 





The insured designated plaintiff, his legal 
guardian, as beneficiary of his National 
Service Life Insurance policy. As the desig- 
nation of “general guardian” was ineffective 
under the Act, plaintiff sought to qualify as 
one standing im loco parentis. Plaintiff and 
his wife operated a boarding home for In- 
dian children on their farm. In June, 1935, 
under a with the Tomah Indian 
Agency, the insured, then ten years of age, 
and his sister, both of part Chippewa blood, 
were placed with plaintiff and his wife, who 
received $22 a month for the care of each 
child. Although the arrangement began as 
a business proposition, a growing bond of 
affection united plaintiff and his wife with 


contract 
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the insured and his sister into a true family 
relationship. The children were sent to a 
parochial school; plaintiff bought a car for 
the insured when he went to high school; 
and when he left for service, plaintiff gave 
the insured a gift of money. The boy re- 
ferred to plaintiff's as his home in his letters 
The court stated that it was obvious that the 
insured would not have designated his 
natural father, who had deserted him many 
years before and whose whereabouts were 
unknown, nor his natural mother, who, 
though living, had shown absolutely no in- 
terest in her children. They had not seen 
her during the eight years they lived with 
plaintiff and his wife, and it was quite ap- 
parent that she had no concern or motherly 
love for them. The court concluded that 
the statute should be liberally construed in 
favor of the insured and that the family 
relationship, rather than the assumption of 
legal responsibility for support, was the im- 
portant factor to be considered. Judgment 
was entered for plaintiff—Jadin v. United 
States of America, Wabschall, Interpleaded 
Defendant. United States District Court, 
Eastern District of Wisconsin. November 
13, 1947. 12 CCH Lire Cases 1100. 

Alex Wilmer, Green Bay, 
Plaintiff. 


Timothy T. Cronin, United States Attorney. 
E. J. Koelzer, Assistant United States Attorney 
for Defendant United States. 


Wisconsin, for 


HEALTH STATUS 
AT DELIVERY DATE 


(MASSACHUSETTS) 


@ Misrepresentation in application 
Diabetes 


The insurer sought to cancel a policy is 
sued to the insured on the grounds that the 
application contained misrepresentations and 
that the insured was not in good health at 
the time the policy was delivered. On Au- 
gust 13, 1946, the insured signed the appli- 
cation in which he stated that he had never 
consulted a physician for nor suffered from 
any of a number of specified diseases; that 
had ever claimed to have found 
sugar in his urine; and that he had last con- 
sulted a physician in August, 1941, for an 
infected foot. At the time of the application 


no one 


he was given a physical examination by the 
insurer’s physician who found nothing wrong 
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with him and found neither albumen nor 
sugar in his urine. The policy was delivered 
on August 23, 1946, to an officer of the Hub 
Hosiery Mills, the corporation named as 
owner and beneficiary in the policy. At that 
time the insured was at a hospital which he 
had entered the previous day for a checkup. 
On June 26, while working in his yard, the 
insured had experienced an attack of chills 
which lasted for a short time. Again on 
August 22, he had experienced a chill while 
at work. On his physician’s advice he entered 
the hospital for a three-day checkup and 
was released with a diagnosis of “no dis- 
ease.” Although one urine test disclosed the 
presence of a reducing agent, it was con- 
sidered of no consequence when a second 
test revealed no presence of sugar.. Some- 
time later the insurer learned of his hospi- 
talization. At the request of the insurance 
company the insured, on September 5, 
underwent a sugar tolerance test which indi- 
cated that he had diabetes. He has been a 
mild or borderline diabetic ever since. The 
court concluded that the policy was not 
cancellable. There was no material change 
in insured’s health that was known to him 
before delivery of the policy. His failure to 
disclose his chill and three-day checkup was 
not the result of any actual intent to 
deceive. Judgment was entered for respond- 
ents—Aetna Life Insurance Company v. 
Hub Hosiery Mills et al. United States Dis- 
trict Court, District of Massachusetts. No- 
vember 24, 1947. 12 CCH Lire Cases 1102. 

Bailey Aldrich, Choate, Hall and Stewart, 30 
State Street, Boston, Massachusetts, for Plain- 
tiff 

Bourgeois & Bourgeois, Albert L. Bourgeois, 
521-523 Chalifoux Building, Lowell, Massachu- 


sétts, for Defendants Hub Hosiery Mills and 
Alfred J. Traverse. 

Frederic S. Harvey, Harvey, Harvey & Walsh, 
500 Chalifoux Building, Lowell, Massachusetts, 
for Defendant Union National Bank of Lowell. 


INSURED'S OBLIGATION 
TO DISCLOSE 


(OHIO) 
e Cancellation of policy 
Change in health 
On August 29, 1945, appellant corporation 
and its president applied to defendant for an 
insurance policy on the president’s life, to 


be payable to the corporation as beneficiary. 
The premium was paid at the time the policy 
was delivered on September 19, 1945. Mean- 
time, on September 12, 1945, the president 
suffered a severe heart attack. Five days 
after the first attack and two days prior to 
payment of the premium and delivery of the 
policy, he suffered a similar attack. A little 
more than six months after delivery of the 
policy, the insured died as a result of a 
third heart attack. In an action by the 
insurer to cancel and rescind the policy, the 
lower court decreed the policy to be null 
and void on the ground that the utmost 
good faith was required of parties to insu® 
ance contracts; that appellant had knowl- 
edge of the critical condition of its president 
during the period after the application and 
pending its approval; and that failure to 
disclose these facts showed a want of such 
good faith. Appellant argued that since the 
insurer agreed that the insurance would 
take effect as of a date prior to the time 
appellant acquired knowledge of the change 
in the physical condition of its president, its 
failure to inform the insurer of such a 
change was not evidence of bad faith. The 
application provided that if the premium 
had not been paid to the agent, the insur- 
ance would not become effective until the 
company had approved the application at its 
home office, the first premium had been paid 
and the policy delivered to the insured dur- 
ing his lifetime. Thereupon the insurance 
would become effective upon the date of 
issue stated in the policy. The fact that the 
insurance liability was to be retroactive to 
a prior date after the policy was delivered 
did not alter the fact that liability was to 
attach only upon delivery of the policy. The 
obligation to disclose was not one stipu- 
lated for by the parties, but was one im- 
posed by law as a result of the relationship 
assumed by them and because of the pecu- 
liar character of the contract. Judgment for 
the insurer was affirmed—The Cohen, 
Friedlander & Martin Company v. Massa 
chusetts Mutual Life Insurance Company. 
United States Circuit Court of Appeals, 
Sixth Circuit. Filed February 5, 1948. 12 
CCH Lire Cases 1094. 


George R. Effler, Toledo, Ohio, for Appellant. 

Fraser, Shumaker, Kendrick & Winn, Ross W. 
Shumaker, John W. Winn, Toledo, Ohio, for 
Appellee. 
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BENEFICIARY AND ASSIGNEE 
CLAIM PROCEEDS 


(PENNSYLVANIA) 
e Interpleader action 





Subsequent to the insured’s death two ad- 
verse claims were made for the proceeds of 
his life’ insurance policy. His wife claimed 
the proceeds by virtue of an alleged assign- 
ment in 1931 by her husband for security 
for money she had loaned him; the insured’s 
brother based his claim on a change of 
beneficiary executed on July 9, 1941. In 
April, 1931, the insured, in accordance with 
the policy provisions relating to change of 
the designated payee, named as beneficiary 
his wife, if living, and if not then living, his 
step-daughter, reserving the right of revoca- 
tion. The insured and his wife had been in- 
volved in marital difficulties which resulted 
in the filing of a divorce action in Decem- 
ber, 1939. In 1940 the insured brought a re- 
plevin action in order to acquire possession 
of the policy and complete the change of 
beneficiary to his brother. No appearance 
was entered by the wife, and a default judg- 
ment was entered against her. No written 
evidence of the assignment was produced. 
Although the wife could have presented her 
claim to the policy after the replevin pro- 
ceeding had been filed, she failed to make 
any answer. At a hearing which related to 
her claim for alimony, she stated that she 
did not require an assignment to be made 
because she relied upon the statement of the 
insured that it would not be necessary to do 
so. The court was of the opinion that the 
paper which the insured executed in 1931 
was the change of beneficiary to his wife 
and step-daughter rather than the assign- 
ment, as claimed by the wife. The fair pre- 
ponderance of the evidence established the 
brother’s right to the proceeds by virtue of 
his designation as beneficiary. Even though 
the endorsement was not made on the policy, 
this requirement was waived by the insurer 


by payment of the proceeds into court.— 
The Phoenix Mutual Life Insurance Com- 
Reich et 
District 


pany of Hartford, Connecticut v. 
al., Defendants. United States 
Court, Western District of Pennsylvania. 
January 30, 1948. 12 CCH Lire Cases 1084. 

Smith, Buchanan & Ingersoll, Pittsburgh, 
Pennsylvania, for Plaintiff. 
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E. Y. Calvin, Beaver Falls, Pennsylvania, for 
Defendant William P. Reich. 


Wilbur F. Galbraith, Helge G. Florin, Pitts- 
burgh, Pennsylvania, for Defendant Della Jose- 
phine Reich. 


MARINE 
WRITES OF BENEFICIARY CHANGE 


(TEXAS) 


@ Rival claimants 
National Service Life Insurance 

The insured’s mother was originally desig- 
nated beneficiary of his National Service 
Life Insurance policy. On July 17, 1943, the 
insured married defendant Gladys Good, 
and on August 24, 1943, made a formal 
request for a change of beneficiary from his 
mother to his wife. On April 29, 1944, the 
insured wrote his brother a letter in which 
he stated, “I did change my insurance. If 
anyone gets it, Mom will get it all. I didn’t 
change it because of what you said in your 
letter. I had already for a couple of reasons 
of my own... .” No change of beneficiary 
communication was received by the Veter- 
ans’ Administration. The court was of the 
opinion that if the letter to his brother was 
all the evidence upon which to predicate a 
decision, it was insufficient to carry the case 
to the jury. But a serviceman, who had 
served in the same combat area as the 
insured at the time of his death, testified 
that everything in that area was in a state 
of confusion, that mail service was irregular 
and loss of mail frequent. The court con- 
cluded that a jury question was presented 
as to whether the insured had done all he 
reasonably could to effect a change of bene- 
ficiary and that the jury could have inferred 
that the insured requested the change and 
that his letter of request was lost in that 
maelstrom of carnage and death on Saipan. 
\ dissenting opinion pointed out that in the 
letter in question, the insured mentioned re- 
ceiving the Navy Cross. The medal was 
received by the mother, and the letter was 
received by the brother. Over nine weeks 
later the insured was killed. The dissenter 
concluded that the statement in the letter 
was only hearsay and that a verdict should 
have been directed for the wife—Gann 
et al. v. Meek et al. United States Circuit 
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Court of Appeals, Fifth Circuit. January 
27, 1948. 12 CCH Lire Cases 1080. 
Howard Dailey, Dallas, Texas, for Appellants. 
Hardy Moore, T. D. Wells, Paris, Texas, 
Searcy L. Johnson, Special Assistant to the At- 
torney General, Washington, D.C., for Ap- 
pellees. 


GOVERNMENT FORM LOST 


(LOUISIANA) 


@ National Service Life Insurance 
Rival claimants 





On the day the insured and plaintiff were 
married, he stated to her that “he had a 
policy made out to his mother, but since we 
were married he was taking a policy out in 
my name.” There was no evidence on the 
government records that the insured actu- 
ally made a change of beneficiary while at 
Selman Field. In January, when the insured 
was informed that he would be sent over- 
seas for combat duty, he and his wife made 
a final visit to his parents. Plaintiff testified 
that the insured told his mother to throw 
the policy away as it was just a piece of 
paper, saying that he had made out his 
insurance to his wife who needed it because 
she was expecting a child. His mother’s 
version was that he had fixed his insurance 
so that both she and the wife would get a 
share. At the time of his final processing 
for overseas duty, the insured filled out a 
Government Insurance Report Form in 
which he inserted his wife’s name as that of 
beneficiary. The original of this document 
was never located among government rec- 


ords, but a copy was received by the in- 
sured’s wife through the mail from the War 
Department. The court concluded that the 
insured intended to change the beneficiary 
of his policy and did so. The filling out of 
the Government Insurance Report Form 


was strong corroboration of the wife’s testi- 
mony that her husband had told her on 
their wedding day that he intended to make 
her his beneficiary. A letter to her from over- 
seas asking if she had received the papers 
for his insurance and telling her that she 
should have them by that time strengthened 
the evidence not only of his intent but also 
of his belief that it had been accomplished. 
The court had this to say: “If a man pos- 
sessing the degree of literacy required of an 
officer in the United States Army Air Corps 
writes, ‘I have taken out insurance, and | 
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have made you the beneficiary,’ surely it is 
subserving technicality to say that this is 
not sufficient evidence of an exercise of his 
right to change. True, it is not an actual 
change, but it is strong, almost incontro- 
vertible, evidence of a change.” Judgment 
for the widow was affirmed.—Mitchell v. 
United States of America et al. United 
States Circuit Court of Appeals, Fifth Cir- 
cuit. January 14, 1948. 12 CCH Lire Cases 
1052. 

A. Milling Bernstein, Monroe, Louisiana, Mark 
Calaway, Brownwood, Texas, for Appellant. 


Howell H. Heard, J. Norman Coon, Monroe, 
Louisiana, for Appellees. 


BENEFICIARY CHANGED 
ON WAR DEPARTMENT FORMS 





(MISSISSIPPI) 


@ National Service Life Insurance 
Rival claimants 


The widow of an Air Corps officer sought 
to reform and to recover the proceeds of a 
National Service Life Insurance policy is- 
sued to her husband, wherein the soldier’s 
mother was named beneficiary. Plaintiff re- 
lied upon an Officers’ Data Sheet, a Govern- 
ment Insurance Report Form, and a completed 
form similar to the data sheet, signed by the 
insured upon reporting to his duty station 
overseas on December 1, 1943. No request 
to change the beneficiary from the mother 
to the wife was ever received by the Vet- 
erans’ Administration. Surely, the court 
concluded, the three official documents 
signed by the insured at two different times 
and places, wherein he stated that his wile 
was the beneficiary, constituted substantial 
evidence justifying the lower court in draw- 
ing the inference that the insured had done 
all that he deemed necessary in order to 
make his wife the beneficiary of his insur- 
ance, and the fact that these documents 


, were not received by the Veterans’ Admin- 


istration until after the death of the soldier 
was not important. Judgment for the widow 
was affirmed.—McKewen v. McKewen et 
al. United States Circuit Court of Appeals, 
Fifth Circuit. January 23, 1948. 12 CCH 
Lire Cases 1055. 

Ross R. Barnett, P. Z. Jones, Jackson, Mis- 
sissippi, for Appellant. 

S. M. Graham, Meridian, Mississippi, John W. 
Savage, Assistant United States Attorney, Jack- 
son, Mississippi, for Appellees. 
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SEAMAN DISAPPEARS FROM SHIP 
aanw voRm) ae : 
e War risk insurance 


“Warlike operations” 
Proximate cause 


At the time the deceased disappeared from 
the vessel on which he served as Third As- 
sistant Engineer, he was covered by a crew 
life and injury insurance policy and a second 
seaman’s war risk policy. The policies were 
substantially the same, except that the latter 
contained broader provisions in the perils 
clause. The first policy insured the seaman 
against loss of life directly occasioned by 
warlike operations; the second policy in- 
sured against loss of life caused by risks of 
war and warlike operations, including aerial 
bombardment, attempts at, or measures 
taken in defense of, warlike operations, float- 
ing or stationary mines, torpedoes and simi- 
lar risks. The ship was traveling under 
certain restraints during a time of war. She 
was sailing under United States naval in- 
structions involving conditions of radio 
silence and a-black-out at night, and was 
armed and carried a naval gun crew. The 
reported sighting of a periscope and the 
consequent firing of guns was undoubtedly 
a warlike operation, as was the sighting of 
unidentified aircraft and the resulting sound- 
ing of alerts. Even the general quarters 
drills designed to man the battle stations 
quickly and efficiently may be deemed war- 
like operations when performed on a mer- 
chant vessel at sea in time of war. Although 
it seemed almost certain that the deceased 
jumped overboard, the reason why he did 
so was lost with him. There was not a 
single indication in his words or acts that 
any of the restraints or warlike operations 
had any unusual effect upon his emotions or 
had rendered him mentally unstable over 
the five months’ period of the voyage. Those 
who associated with him daily did not tes- 
tify to any mention by him of the wartime 
occurrences aboard ship as affecting his 
mental stability. He did remark in the galley 
that he was just a coward, but what that 
meant was a matter of speculation and sur- 
mise. The Chief Engineer’s testimony 
stressed the fact that the deceased was 
moody over the mail situation. Concluding 
that it was not shown that there was any 
proximate causal relationship between the 
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restraints and warlike operations and the 
insured’s death, the court dismissed the libel. 
—Ferro, Admx. v. United States Lines 
Company et al. United States District 
Court, Southern District of New York. July 
8, 1947. 12 CCH Lire Cases 1058. 

Dow & Symmers, 70 Pine Street, New York, 


New York, Daniel L. Stonebridge, John R. 
Sheneman, for Libelant. 


John F. X,. MeGohey, United States Attorney, 
Bertram G. Eadie, Special Assistant United 
States Attorney, for the United States. 


Kirlin, Campbell, Hickox & Keating, Raymond 
Parmer, 120 Broadway, New York, New York, 
for United States Lines Company. 


FAILURE 
TO REPORT CONSULTATION 


(WASHINGTON) 


e Cancellation of policy 
Sound health clause 


The deceased applied for life insurance on 
September 17, 1945, and was given a physi- 
cal examination by a doctor who was 
authorized by the company to perform such 
a service. The doctor read certain printed 
questions aloud to the applicant from a 
form furnished by the company and inserted 
the applicant’s answers in the blank spaces. 
Upon the conclusion of the questions and 
the writing of the answers, the applicant 
was handed the form, which he looked over 
and signed as correct. Whether the appli- 
cant read it all or not, the doctor did not 
know. The applicant was found to be in 
good health. The application was accepted 
at a later date by the company, and a policy, 
predated to August 23, 1945, was issued and 
forwarded to the insured on October 3, 1945. 
The insured died on November 19, 1945. 
The insurer brought suit asking that the 
policy be cancelled on the ground of mis- 
representation in the application and on the 
ground that the applicant was not in good 
health when the policy was delivered, in 
so far as he had been treated by a physician. 
The insured, of sturdy build, had gone for 
years without losing a work day as a drafts- 
man. Those associated closely with him had 
never heard him complain of any pain or 
ill health. About April 1, 1945, the deceased 
had called upon a Dr. Durant, complaining 
of a certain amount of distress in the right 
side of his abdomen. The doctor advised 
him that he had a mild attack of appendi- 
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citis. As the insured did not want to undergo 
surgery because the pain was not extreme, 
the doctor advised him to watch his diet 
and use only mineral oil if he took a laxa- 
tive. On two subsequent visits to the doc- 
tor, one in May, and one in September, the 
condition was about the same. On Septem- 
ber 25, the insured came from his day’s 
work and didn’t eat. The next day he was 
sent to the hospital for an appendectomy; 
and a duodenal carcinoma, with appendix 
involved, was revealed. The insured died on 
November 19 from the ravages of the car- 
cinoma. Under the circumstances, including 
the insured’s long period without illness and 
his physical strength, together with the 
showing under the insurer’s physical exami- 
nation, the court concluded that fraud 
within the statute need not necessarily be 
drawn from the evidence. However, judg- 
ment for the beneficiary was reversed and 
the cause remanded as the court ruled that 
the issue of good health as a condition 
precedent to the effectiveness of the con- 
tract should have been presented to the jury. 
—California Western States Life Insurance 
Company v. Vaughn et al. United States 
Circuit Court of Appeals, Ninth Circuit. 
January 5, 1948. 12 CCH Lure Cases 1062. 

Kahin & Carmody, Joe S. Pearson, Seattle, 
Washington, for Appellant. 


Cooper & Cooper, Leslie R. Cooper, Everett, 
Washington, for Appellees. 


DENTIST'S BELL'S PALSY 


(ARKANSAS) 


@ Health and accident policy 
Total disability 


While on a hunting expedition the in- 
sured sustained an injury to the right side 
of his face from the recoil of a shotgun. 
The accidental injury resulted in paralysis 
of the seventh facial nerve, a condition 
known as Bell’s palsy. The condition pre- 
vented a closing of the right eyelids and 
concentration of vision at close range, which 
prevented plaintiff from performing the sub- 
stantial duties of his dental profession. The 
insured sought to recover monthly total 
disability benefits for the period from Oc- 
tober 1, 1946, to April 1, 1947, under a 
health and accident policy. He had pre- 
viously brought suit on a similar claim, but 
for a different period, and had obtained 


judgment from the insurer. An eye specialist, 
who had attended plaintiff since the date of 
the accident and who had testified at the 
former trial, stated that plaintiff was still 
unable to perform his duties and that there 
had been no improvement in the condition 
since the first trial. However, three special- 
ists, who had either examined or observed 
examinations made of plaintiff in October, 
1946, and February, 1947, testified that the 
spastic condition in the right side of plain- 
tiff’s face was not caused by an injury to 
the seventh cranial nerve, that Bell’s palsy 
would cause the side of the face to sag, 
instead of being drawn up as plaintiff's was, 
and that the tenseness of the right side of 
his face might be caused by general nervous- 
ness. They were of the opinion that plaintiff 
was able to carry on the duties of his pro- 
fession. The complaint and judgment ren- 
dered at the former trial were admissible in 
evidence as proof of the existence of disa- 
bility at that time and gave rise to a rebut- 
table presumption that it continued in the 
future and shifted the burden to the insurer. 
The jury resolved the conflict in the medical 
testimony in favor of plaintiff, and the evi- 
dence was sufficient to support its verdict. 
Judgment for plaintiff was affirmed.—De- 
Soto Life Insurance Company v. Jeffett. 
Arkansas Supreme Court. February 2, 1948. 
12 CCH Lire Cases 1109. 
E. J. Butler, for Appellant. 
Dinning & Dinning, for Appellee. 


WIDOW v. DAUGHTERS 


(OHIO) 
© Rival claims to proceeds 


The insured purchased a life insurance 
policy in 1939 and pledged it as collateral 
security for a mortgage loan. When the loan 
was paid in 1944, the policy was returned to 
the insured who kept it in his safe. At his 
request his sister sent it to the agent in 
December, 1945, for the purpose of chang- 
ing the beneficiary. On December 26, the 
agent sent the sister a blank which she took 
to the insured’s home where he was con- 
fined with illness. He instructed her how 
he wanted it filled out, and she typed the 
names of his daughters in the proper places 
as the new beneficiaries. However, the ap- 
plication was not delivered to the insurance 
company until after the insured’s death on 
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January 30, 1946. The widow had no vested 
right in the policy at the time of the in- 
sured’s death and prior to the receipt by the 
insurance company of the application to 
change the beneficiary. The provisions regu- 
lating the mode and manner of making a 
change of beneficiary are for the benefit of 
the insurance company and may be waived 
by it to effect the intent of the insured. 
Judgment for the daughters was affirmed.— 
Schwerdtfeger v. American United Life In- 
surance Company. United States Circuit 
Court of Appeals, Sixth Circuit. February 
5, 1948. 12 CCH Lire Cases 1111. 

Vernon F. Weygandt, Weygandt, Held & 
Leonard, Roy B. Meade, Akron, Ohio, for Ap- 
pellant. 


Ernest L. Cunningham, Amer, Cunningham & 
Keeney, Akron, Ohio, for Appellees. 


QUICKSANDS OF THE LAW 


(SOUTH CAROLINA) 
e “Anniversary date” construed 





The insured’s policy, dated January 24, 
1936, contained a double protection clause, 
providing that if the death of the insured 
should occur while the policy was in force 
and before its “tenth anniversary date,” an 
additional sum equal to the face amount of 
the policy would be paid. The insured died 
at three o’clock in the morning of January 
24, 1946. The sole question before the court 


‘ 


was whether the term “anniversary date” as 
used in the policy is to be construed as the 
anniversary of the date which the policy 
bears upon its face or the anniversary of the 
date upon which it was delivered and the 
first premium paid. Plaintiff’s contention 
that death occurred before the tenth anni- 


versary date was based upon the fact that 
the policy was delivered to the insured and 
the first premium paid on January 25, 1936, 
and upon the clause of the application, at- 
tached to the policy, providing that no lia- 
bility should exist until the policy should be 
delivered to the insured and the first pre- 
mium paid. The trial judge accepted plain- 
tiff’s contention on the theory that the 
insured was entitled to ten full years’ insur- 
ance under the double protection clause and 
that the term “anniversary date” should be 
construed as having reference to the date of 
delivery. The higher court reversed, declar- 
ing: “We think it perfectly clear that it is 
this date which the policy bears on its face, 
and not the date of delivery, that the parties 
must be deemed to have had in mind when 
referring in the policy to its anniversary 
date; and the fact that, under this interpre- 
tation, the coverage of the double protection 
clause may have been less than a ten year 
period is beside the point. The condition of 
the policy is not that such coverage shall 
extend for ten years, but that the insured 
shall die before the tenth anniversary date 
of the policy. ... However much we might 
desire to extend the double protection 
clause to a death occurring only three hours 
after its coverage expired, there is nothing 
which justifies our ignoring the plain words 
of the policy. In such a situation it is im- 
portant to remember the old maxim that 
hard cases are the quicksands of the law.” 
—Provident Life and Accident Insurance 
Company v. Hunter. United States Circuit 
Court of Appeals, Fourth Circuit. Febru- 
ary 11, 1948. 12 CCH Lire Cases 1107. 

Cc. F. Haynsworth, Jr., Haynsworth & Hayns- 
worth, for Appellant. 


E. M. Blythe, Jr., Love, Thornton & Blythe, 
for Appellee. 
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‘Hoops and Heels’’ Law Violators Ineligible for Insurance 


By an act of the British Parliament of 1790, “all women of whatever age, 
profession or degree, whether virgin, maid or widow, that shall impose upon, 
seduce or betray into matrimony any of His Majesty’s subjects by means of 
scents, paints, cosmetics, swashes, artifical teeth, false hair, Spanish wool, iron 
stays, hoops, high-heeled shoes or holster hips, shall incur the penalty of the 
laws now in force against witchcraft, and the marriage stands null and void.” 
Furthermore, violators of this act could not obtain insurance. 
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IN THE CURRENT PARADE OF CASES uw MMM 


Page 
Ambulance Company’s Liability—Fall 
from stretcher (La.) 
Attractive Nuisance—O pen pit of water 
—Child drowned (Tex.) 
Charitable Hospital’s Liability—E ffect 
of insurance coverage (Conn.) 
Contractor's Liability 
Installation of heating system 
(La ) 
(Miss.) 
Dentist’s Liability — Fitting of new 
dentures—Cancer (D.C.) 
Electric Company's Liability — Tele- 
phone wire charged (Minn.) 
Elevated Railway's Liability—Fall on 
escalator (Mass.) 
Federal Tort Claims Act—“Line of 
dutv’—Pedestrian injured (La.) 
Hotel’s Liability . 
Falling chair (Cal.) 
Glass entrance door breaking (N. Y.) 
Invitees 
Business—Fall through open ship 
hatch (Md.) 
Bank—Fall on 
(Tex.) 
Restaurant—Fall down cellar stair- 
way (Pa.) 
Theatre — Fall through exit door 
(Ky.) 
Visstep in dark balcony (N. CJ 


marble stairway 


BURNING TELEPHONE WIRE 


(MINNESOTA) 


@ Man electrocuted 
Jury instructions 


Lightning struck defendant’s power pole, 
and as a result one of the wires melted off 
and fell to the ground. In falling, it came 


Page 
Landlord’s Liability—Sink leg falling 
(Mass.) 264 
Lessee’s Liability—I cy sidewalk 
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Lessor’s Liability—Machine failing to 
seal cans (Ind.) 262 
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Workman leaning over tracks (Pa.) 268 
Subcontractor’s Liability—Riwet ignit 
ing tarpaulin (Pa.) 265 


in contact with the wires of the telephone 
line below. Plaintiff’s decedent noticed that 
sparks and flames were shooting out of 
the wooden box of the telephone installa- 
tion in his home. . Discovering that the 
telephone wires, where they entered the 
house, were also burning, the decedent took 
a long-handled garden rake and started to 
pull at the wires. He hooked it with a 
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sweep, and the wire broke, falling across his 
shoulder and electrocuting him. On appeal 
from a judgment for defendant, the court 
reversed and remanded the cause for a new 
trial. The trial court erred in charging the 
jury that if the accident was due to an Act 
of God, defendant would not be responsible. 
If the injury was the joint result of a negli- 
gent act and an act of God, the party guilty 
of such negligence is liable for the injurious 
consequences.—Sauer, Admx. v. Rural Co- 
operative Power Association of Maple Lake 
et al., Rural Cooperative Power Association 
of Maple Lake, Respondent. Minnesota 
Supreme Court. January 23, 1948. 15 CCH 
NEGLIGENCE CASEs 635. 

Phillips & Sherwood, St. Cloud, Minnesota, 
for Appellant. 

Charles H. Weyl, E. 1306 First National Bank 
Building, St. Paul, Minnesota, for Defendants. 


Atwood & Quinlivan, St. Cloud, Minnesota, for 
Respondent. 


CUSTOMER SLIPS ON MUCK 


(MISSOURI) 


e Storekeeper’s liability 
Notice 


It was a wet, sloppy February day. Custo- 
mers had been tracking muck into defend- 
ant’s store all day to such an extent that 
an antislip preparation was sprinkled on 
the floor as a safety precaution. The 
muck accumulated so rapidly that it was 
necessary to mop the floor at thirty minute 
intervals. This removed the antislip prepa- 
ration, which had to be applied anew. 
The floor at the entrance had been mopped 
about thirty minutes before plaintiff entered 
the store. Outdoors the ground had frozen 
over by that time of day, and there were ice 
patches on the sidewalks. Plaintiff was a 
step or two inside the store when she slipped 
on an accumulation of dark, wet, muddy 
substance on the floor. Plaintiff recovered 
in the trial court, and the judgment was 
affirmed on appeal. Certiorari was granted 
on the basis of defendant’s contention that 
the record failed to show that the dangerous 
condition of the floor had existed for any 
length of time prior to the fall so that the 
company could not be charged with notice 
of the dangerous condition. Agreeing with 
the lower courts, the reviewing court was 
of the opinion that plaintiff made a sub- 


AUDTEATUUEE TEL TT TELAT EEE 


PAGE 254 


missible case in that the jury could reason- 
ably infer that the condition of the floor 
when plaintiff fell had existed for one-half 
hour or more; that defendants did not mop 
it and apply nonskid material as claimed, or 
if they did, that it was done negligently and in- 
effectively; and that defendants knew, or by 
the exercise of ordinary care could have 
known, of the condition existing when plain- 
tiff fell, in time to have removed the accumu- 
lated muck. Judgment for plaintiff was 
affrmed.—State ex rel. F. W. Woolworth 
Company et al. v. Bland et al. Missouri 
Supreme Court. January 12, 1948. 15 CCH 
NEGLIGENCE CASEs 631. 

Clay C. Rogers, Bryant Building, Kansas City, 
Missouri, for Relators. 


Trusty & Pugh, Guy W. Green, Jr., Lathrop 
Building, Kansas City, Missouri, A. B. Taylor, 
Independence, Missouri, for Respondents. 


PEDESTRIAN STRUCK 
BY FALLING CHAIR 


(CALIFORNIA) 


e Hotel’s liability 
Res ipsa loquitur doctrine 


While walking in front of defendant hotel, 
plaintiff was struck on the head by a heavy, 
overstuffed armchair. In her action against 
the hotel owners, plaintiff relied upon the 
res ipsa loquitur doctrine. Although there 
were a number of persons in the vicinity, 
no one saw where the chair came from, nor 
was there any identification of the chair as 
belonging to defendant, but it was a reason- 
able inference that it came from some part 
of the hotel. The reviewing court agreed 
with the trial court that the res ipsa doctrine 
did not apply. A hotel does not have ex- 
clusive control, either actual or potential, 
over its furniture. Guests have, at least, 
partial control. Moreover, it cannot be said 
that with the hotel using ordinary care, the 
accident was such that in the ordinary course 
of events would not have happened. On the 
contrary, the mishap would quite as likely 
be due to the fault of a guest or other person 
as to that of defendants. To keep guests 
and visitors from throwing furniture out of 
windows would require a guard to be placed 
in every room in the hotel. Judgment of 
nonsuit was affirmed.—Larson v. St. Francis 
Hotel et al. California District Court of 
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Appeal, First District, Division One. Janu- 


ary 12, 1948. 15 CCH NeEcLIcENce Cases 630. 
Harry G. Henderson, for Appellant. 
Hoge, Pelton & Gunther, for Respondents. 


CANCEROUS TONGUE 


(DISTRICT OF COLUMBIA) 
© Dentist’s liability 

In 1943 plaintiff procured a new set of 
false teeth from a New York dentist. A 
year later some sharp prongs in the lower 
denture caused a puncture in his tongue 
about the size of a pinhead. In September, 
1944, he called on defendant and expressed 
his own opinion that the condition was 
caused by the faulty denture that he was 
wearing. At this time the lesion was about 
the size of the end of a match, and raw 
flesh could be seen through the puncture. 
Defendant concurred in this view, advised 
the use of an antiseptic wash, and agreed to 
provide a new set. When plaintiff asked if 
it would be advisable for him to see a 
doctor, defendant replied that he could do as 
much for him as any physician. The new 
lower denture prepared by defendant was 
found to be too tight and to press on the 
tongue, and another new set was subse- 
quently prepared. Between September, 1944, 
and the final visit in June, 1945, plaintiff 
made some twenty-five visits to defendant 
in connection with fitting the new dentures, 
and during this time the wound steadily 
increased in size. When plaintiff visited a 
doctor for a general physical examination in 
June, 1945, the lesion extended almost to 
the throat, and his neck glands were en- 
larged. The doctor sent plaintiff to a 
pathologist who made a diagnosis of cancer. 
None of the medical witnesses could state 
the cause of the cancerous condition nor 
when the tongue first became cancerous. 
Consequently, it was error for the trial judge 
to instruct the jury to decide whether the 
cancer was caused by defendant's negligent 
treatment or lack of proper treatment. 
Judgment for plaintiff was reversed and the 
cause remanded for a new trial.—Kasmer v. 
Sternal. United States Court of Appeals, 
District of Columbia. January 12, 1948. 15 
CCH NEGLIGENCE CASEs 628. 

David G. Bress, Alvin L. Newmyer, Alvin L. 
Newmyer, Jr., for Appellant. 

David A. Fegan, for Appellee. 
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CHILD CAUGHT 
IN ELEVATOR CROSSBAR 


(UTAH) 


@ Owners’ liability 
Premature starting 


In defendants’ office building are three 
elevator shafts built side by side. Kimball 
elevators, which are controlled automatically, 
are installed therein. There is no door on 
the elevator cage, and as the cage moves up 
and down there is an open space in the front, 
which opens either into the doors or the 
elevator shaft. There is a door at the en- 
trance of each of the shafts on each floor, 
consisting of two panels, each of which runs 
in a separate groove, one behind the other. 
The doors open and close by each panel 
sliding along its groove, and are operated by 
a crossbar which runs across the doors the 
full width of the panels. When the doors 
are closed, the center edges of the two panels 
are about even and slightly overlap each 
other, and the outer edges of these panels 
are against the door frame. When the floor 
of the cage is even with one of the floors of 
the building, there is only an inch or less 
space between them. When the doors are 
closed and the floor of the elevator cage is 
opposite some part of the doors, there is a 
space of four or more inches betweén the 
edge of the elevator floor and the farther 
panel of the door. Plaintiff and her three- 
year-old son entered one of the crowded 
elevators. In order to turn around to face 
the doors, plaintiff released her hold on her 
child’s hand. The elevator suddenly started 
with a jerk; the child lost his balance, fall- 
ing forwaffl and striking his head on the 
door; and as the elevator continued upward, 
his head caught in the crossbar. As a re- 
sult, first his head and then the rest of his 
body was forced between the doors and the 
elevator floor, and as the elevator passed up 
above his body, he fell to the bottom of the 
shaft more than fifty feet below. There was 
evidence that on occasions a week earlier 
the elevator had started and stopped with a 
jerk and that before the top floor was 
reached the passengers were asked to take 
another elevator. The court was of the 
opinion that there was ample evidence from 
which the jury could find that the negligence 
of defendants in starting the elevator too 
soon was the proximate cause of the acci- 
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dent and the death of the child. Judgment for 
plaintiff was affirmed.—Fowler v. Medical 
Arts Building et al. Utah Supreme Court. 
January 16, 1948. 15 CCH NEGLIGENCE CASEs 
608. 

Elias Hansen, Continental Bank Building, Salt 
Lake City, Utah, for Plaintiff, Respondent. 

Moyle, McKay, Burton & White, Newhouse 
Building, Salt Lake City, Utah, for Defendants, 
Appellants. 


FALL ON MARBLE STAIRWAY 


(TEXAS) 
e Bank customer injured 


Plaintiff, a regular customer of defendant 
bank, had an occasion to go to the basement. 
She went over to the marble stairway, placed 
her hand on the balustrade and started to 
descend, but after taking a few steps, she 
felt her left foot slip. Realizing that she 
was in danger, she attempted to grasp the 
balustrade, but failed. The top surface of 
the balustrade was so wide that it could not 
be grasped by a person’s hand, although 
photographs showed that the outer side of 
the top of the balustrade had a projection 
which could have been grasped. There were 
no corrugated mats, rugs or abrasive treads 
on the stairs. The grounds of negligence 
relied upon by plaintiff were failure of the 
bank to equip the stairs with handrails which 
could be grasped, failure to illuminate the 
stairway properly, failure to corrugate or 
cover the stairs, and construction and main- 
tenance of the stairs in a slick condition. 
The trial court granted defendant’s motion 
for an instructed verdict. The Court of 
Civil Appeals reversed and remanded the 
case for a new trial upon the ground that 
plaintiff’s evidence was sufficient to require 
the submission of issues of fact to the jury. 
After carefully examining the evidence, the 
Texas Supreme Court, concluded that the 
trial court correctly instructed a verdict for 
defendant. There was no evidence that the 
bank was in any way responsible for the 
stairs being slick, unless it might be inferred 
that it permitted the stairs to become and 
remain slick by reason of their use over a 
period of years by the bank’s employees and 
customers. However, if this was the case, 
the condition of the stairs was open, visible 
and obvious to any reasonably careful per- 
son. Judgment of the trial court for de- 
fendant was affrmed.—Houston National 


TT 


Bank v. Adair. Texas Supreme Court, 
Austin. January 7, 1948. 15 CCH NEctI- 
GENCE CASEs 606. 

Fullbright, Crooker, Freeman & Bates, M. S. 


McCorquodale, Sam W. Cruse, Houston, Texas, 
for Petitioner. 


Fred Parks, Houston, Texas, for Respondent. 


ATTIC FIRE 


(LOUISIANA) 





@ Installation of heating unit 
Res ipsa loquitur 

Plaintiffs’ home was partially destroyed 
by fire thirty-nine hours after defendant had 
installed a central heating unit in the attic. 
Plaintiffs’ house was originally equipped 
with air ducts and a vertical type furnace or 
heating unit located in a closet on the first 
floor. The one installed by defendant to 
replace it was a horizontal type gas furnace 
consisting of main unit, fan, motor and con- 
trols. In installing the unit, defendant con- 
nected the existing duct work in the house 
to a small new amount of duct work made 
necessary by the change in the location of 
the heating unit. The furnace installed by 
defendant burned natural gas to heat air 
which was distributed through ducts to the 
various rooms by a blower fan operated by 
a motor using electric current. Defendant 
extended the gas pipes from the first flosr 
to the attic and extended the electric wires in 
the attic, to connect both with the unit. Soon 
after the unit was installed, the electric current 
in the city was disrupted by rainy and freez- 
ing weather which caused wires to break. The 
electricity servicing plaintiffs’ home was cut 
off, and plaintiff wife was forced to light the 
gas range. Six hours later it was discovered 
that the attic was enveloped in flames. De- 
fendant’s engineer and employees failed to 
test the unit with the electric service dis- 
connected, did not secure a pressure test of 
the gas line, and failed to secure an ordi- 
nance inspection of the gas line required by 
the city plumbing inspector. Because of 
defendant’s omissions in these respects, the 
court was compelled to agree with the lower 
court that its burden of overcoming the in- 
ference of negligence raised by the res ipsa 
loquitur doctrine had not been discharged. 


Judgment for plaintiffs was affirmed.— 
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Plunkett et ux. v. United Electric Service. 
Louisiana Supreme Court. January 12, 1948. 
15 CCH NEGLIGENCE CAseEs 602. 


Hussey & Smith, Shreveport, Louisiana, for 


Plaintiffs, Appellees 

Blanchard, Goldstein, Walker & O’Quin, 
Shreveport, Louisiana, Thompson & Thompson, 
Monroe, Louisiana, for Defendant, Appellant. 


CHILD DROWNED IN OPEN PIT 


(TEXAS) 
e Attractive nuisance 


Plaintiff's five-year-old son was drowned 
in a large open pit of water on defendant’s 
Forest Park Subdivision, a homesite addi- 
tion which defendant was developing and 
selling to the general public. The pit was 
about two hundred yards from plaintiff's 
home and had been made by scraping and 
hauling out dirt for improving the streets 
in the subdivision. Soon after its use as 
a dirt supply had been discontinued, the pit, 
which was about eight feet deep, filled 
with water. Defendant allowed it to remain 
full of water for a period of eight or nine 
months. The pit was of no further use 
to defendant except that 
for the future . 


“it remained there 
. as a reservoir for persons 
who might purchase the adjoining land.” 
Plaintiff alleged that the pit, when filled with 
water, was attractive to children and that 
defendant was negligent in creating a 
dangerous condition on his prémises, with- 
out warning signs or protective measures, 
where he knew or should have known that 
children played. Defendant argued that the 
child was neither a licensee nor an invitee, 
but was a trespasser, and that the drowning 
was an accident occasioned by no fault of 
his. Affirming a judgment for plaintiff, the 
court declared that when a child of tender 
years came upon the premises by virtue of 
its unusual attractiveness, the legal effect 
was that of an implied invitation to do so. 
Therefore, the child would be regarded, 
not as a trespasser, but as being rightfully 
on the premises. Moreover, defendant was 
negligent in creating a dangerous condition 
on his open premises and in failing to fill 
or drain the pit within a reasonable length 
of time, since this could have been accom- 
plished at small expense without interfering 
with defendant’s marketing of the home- 


sites—Banker v. McLaughlin. Texas 
Supreme Court. February 4, 1948. 15 CCH 
NEGLIGENCE CASsEs 690. 


Smith, Smith & Levy, Beaumont, Texas, A. H. 
Boyd, Rusk, Texas, Homer E. Stephenson, 
Orange, Texas, Gil K. Phares, Port Arthur, 
Texas, for Petitioner. 

Cecil & Keith, John P. Blair, Beaumont, 
Texas, for Respondent. 


PLATFORM COLLAPSES 


(UTAH) 


e Wrestling match spectors injured 
Scope of invitation 

A group of teen-age boys, including plain- 
tiffs, regularly attended wrestling matches 
promoted by defendants in the coliseum at 
the State Fair Grounds in Salt Lake City. 
On the east wall of the arena was a small 
platform about fifteen feet above the floor 
and five feet above the last row of seats. 
The boys noticed this platform and, believ- 
ing that it would be an excellent vantage 
point from which to watch the exhibitions, 
obtained permission from defendant Downing 
to sit upon it. Thereafter, regularly each 
week, the boys sat on the platform, each 
time making it a point to secure defendant 
Downing’s consent. One evening while the 
boys were sitting on this platform, it 
collapsed. Was the invitation limited to 
the regular seats, or did it include the plat- 
form upon which plaintiffs were sitting 
when they were injured? Reversing a judg- 
ment of nonsuit and remanding the cause 
for a new trial, the court held that when 
one of the defendants gave express consent 
to plaintiffs to sit on the platform, the 
invitation was extended to include the plat- 
form. Defendants contended that even 
though plaintiffs were invitees, the judgment 
ought to be affirmed inasmuch as there was 
no showing of negligence on their part. 
The court ruled to the contrary. In per- 
mitting plaintiffs to sit upon the platform, 
defendants were bound to exercise ordinary 
care to maintain it in a safe condition for 
spectators invited to sit there. From the 
fact that the platform collapsed, and the 
fact that it was in the exclusive control 
of defendants, it could be inferred that 
defendants failed to exercise care in keeping 
it in a safe condition for the seating of 
spectators.—Hayward, etc., et al. v. Downing 
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et al. Utah Supreme Court. February 5, 
1948. 15 CCH NEGLIGENCE CASEs 683. 
N. H. Tanner, 221 South West Temple, Han- 


son & Hanson, Boston Building, Salt Lake City, 
Utah, for Plaintiffs, Appellants. 


Gustin & Richards, Judge Building, Salt Lake 
City, Utah, for Defendants, Respondents. 


ICY SIDEWALK 
IN FRONT OF THEATRE 


(TENNESSEE) 


e Pedestrian injured 
Lessee’s liability 


After slipping on an icy sidewalk in front 
of defendant’s theatre, plaintiff brought an 
action against Denton Theatres, Inc., and 
defendant George Denton, alleging negligence 
in flushing the sidewalk with a water hose 
while the temperature was below freezing, 
and charging violation of an ordinance re- 
quiring persons occupying dwellings to re- 
move ice, snow or mud from the sidewalks. 
She took a voluntary nonsuit as to Denton 
Theatres, Inc., and the case went to the 
jury only as to defendant George Denton. 
The jury returned a verdict for plaintiff 
which was approved by the trial court, and 
defendant appealed. There was no material 
evidence that Denton personally employed 
the man who washed the sidewalk or that 
he had any knowledge of the practice of 
cleaning the sidewalk with a hose. Although 
the theatre premises were leased in his name, 
the rent was paid by the corporation directly 
to the lessors. No duty devolves upon a 
lessee, as such, to maintain the sidewalk 
in front of the leased premises. This is a 
duty placed upon the person occupying the 
premises or, if unoccupied, upon the owner. 
It was necessary for the court in charging 
the jury to maintain a clear distinction be- 
tween occupancy by the corporation and 
occupancy by Dentof in the event the jury 
found that the corporate identity should be 
disregarded. The terms “lessee” and “occu- 
pant” are not synonymous. One may be a 
lessee and not an occupant, or an occupant 
and not a lessee. Therefore, it was error to 
charge the jury that the law fixes liability 
on the lessee in the absence of an assignment 
of the lease irrespective of occupancy or, as 
the trial court stated, “independent of the 
operation of a business in the premises.” 
An inquiry by the jury clearly indicated that 


PAGE 258 


it was considering the liability of a lessee 
not in possession, and the effect of the 
charge was to give an erroneous answer to 
the question. Judgment for plaintiff was 
reversed and the cause remanded for a new 
trial—Denton Theatres, Inc., et al. v. Peters. 
Tennessee Court of Appeals, Eastern Sec- 
tion. January 8, 1948. 15 CCH NEGLIGENCE 
CASEs 660. 

Hobart F. Atkins, Knoxville, Tennessee, for 
Plaintiffs in Error. 


Ely & Ely, Knoxville, Tennessee, for Defend- 
ant in Error. 


CHILD LYING ON FOOTPATH 


(GEORGIA) 


e Struck by train 
Railroad’s liability 


At a point adjacent to the railway track, 
defendant owned and maintained a section 
house for the use of its employees, which 
house was occupied by plaintiff and _ his 
family. Across the tracks plaintiff had a 
woodyard, and a well defined footpath led 
to the woodyard from this section house 
Plaintiff’s minor son went from the house to 
the woodyard and upon his return trip either 
fell and was rendered unconscious or went 
to sleep on the footpath, where he was run 
over by defendant’s train. Plaintiff charged 
defendant with negligence in failing to toll 
the bell as the train approached the fvot- 
path, failing to blow the whistle, operating 
at more than twenty-five miles per hour, 
failing to anticipate the child on the foot 
path, and failing to take proper precautions 
not to injure and kill him. After seeing an 
object on the tracks, it was the duty of the 
engineer to begin to check the speed of the 
train, and this he failed to do. He failed 
to take such steps as were consistent with 
the exercise of ordinary care to avoid in- 
juring the child. It was his duty to antici- 
pate the presence of the deceased and to 
take proper precautions to avoid injuring 
him. Judgment for plaintiff was affirmed.— 
Brewer, Recr., etc. v. James. Georgia Court 
of Appeals. January 13, 1948. 15 CCH 
NEGLIGENCE CASEs 662. 


Kenyon, Kenyon & Gunter, Gainesville 


Georgia, for Appellant. 


Hamilton Kimzey, Cornelia, Georgia, Irwin R. 
Kimzey, Clarkesville, Georgia, for Appellee. 
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FALL FROM STRETCHER 


(LOUISIANA) 


e Ambulance company’s liability 
Injuries accelerating death 


Plaintiff's mother became ill while at work, 
and defendant was employed to remove 
her by ambulance to plaintiff's home. While 
defendant’s employees were carrying plain- 
tiff’s mother on a stretcher down a stairway, 
she slipped off the stretcher. Plaintiff al- 
leged that as a result her mother sustained 
a severe blow on the head, contusions of the 
arm and a broken right hip, which brought 
about her death. She sought recovery for 
the injuries sustained and the ensuing death. 
Plaintiff’s mother was gravely ill previous 
to the time of the accident, and the medical 
testimony was in conflict as to whether or 
not the fall played a part in causing her 
death. In view of the conflict in the testi- 
mony of the two physicians, plaintiff failed 
to carry her burden of proving that the 
contusions sustained by her mother follow- 
ing the fall from the stretcher in any way 
accelerated her death. Notwithstanding the 
decedent’s debility, defendant owed her the 
duty of safely transporting her on its stretcher 
and into the ambulance. Although the in- 
juries sustained by her appeared to have 
been slight, she would have been entitled to 
a recovery against defendant had she lived. 
In view of the fact that the injuries were 
superficial and in view of the doubt as to 
whether she experienced pain as a result, an 
award of $100 was deemed adequate. Judg- 
ment for defendant was reversed and entered 
for plaintiff—Walker v. Joseph P. Geddes 
Funeral Service, Inc. Louisiana Court of 
Appeal, Parish of New Orleans. January 
21,1948. 15 CCH NEciicence Cases 675. 

Leo L. Dubourg, for Plaintiff. Appellant 


Lemle, Moreno & Lemle, for Defendant, Ap- 
pellee. 


INVITEE FALLS 
DOWN STORE STAIRWAY 


(NEW YORK) 
e Stepping backward 
Sufficiency of lighting 


Plaintiff entered defendants’ store and 
approached the tobacco counter. After pur- 
chasing cigarettes he went to a rack where 
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neckties were displayed which was five feet 
from the tobacco counter and at least two 
feet from a stairway leading from the main 
floor to the basement. He stepped backward 
and fell the full length of the stairway. 
soth the store floor and the stairs were 
painted brown. There was an issue of fact 
as to the extent to which the stairs were 
made visible by the lights which were turned 
on at the time. Defendants were required 
to keep their store in a reasonably safe 
condition for customers who were examin- 
ing the merchandise on display Whether 
defendants discharged their duty to keep the 
sales room in a reasonably safe condition 
was a question of fact for the jury, as was 
plaintiff's conduct in proceeding to the tie 
rack and then stepping backward without 
ascertaining whether such a step would be 
fraught with danger. Judgment for plaintiff 
was affirmed.—Torri v. Richter et al. New 
York Supreme Court, Appellate Division, 
Third Department. November 12, 1947. 15 
CCH NEGLIGENCE Cases 660. 

Reuben H. Kohn, 90 State Street, Albany, 
New York, for Respondent 


Oliver, Scully & Delaney, 57 State Street, Al- 
bany, New York, for Appellants 


PLATE GLASS SHATTERS 


(NEW YORK) 
@ Hotel’s liability 


Plaintiff was injured as he entered de- 
fendant’s hotel when a large plate glass in 
one of the doors to the entrance shattered 
and broke after the door had “stuck” and 
had been forced open. Plaintiff testified to 
alleged defective conditions in both the glass 
and the door when he entered the hotel two 
weeks before the accident. In the light of all 
the facts adduced in plaintiff's proof, including 
the testimony concerning the alleged de- 
fective condition of the same door and the 
glass two weeks prior to the accident, the 
court was of the opinion that the evidence 
was sufficient to establish a prima facie case 
and that the trial court should not have 
granted defendant’s motion to dismiss at the 
close of plaintiff’s case. Judgment of dis- 
missal was reversed and a new trial ordered. 
—Small v. 870-7th Avenue Corporation. New 
York Supreme Court, Appellate Division, 
First Department. February 2, 1948. 15 
CCH NEGLIGENCE CASsEs 659. 


Automobile) 





toneeaennann HLINONUUENNUAUUTTUTAUEUUUREETENENESSONONOOONOCOOGRONEOOCOSOSUSSERSNSEOGROOOORONGOUALLGLLOCACUSUSCRESCOOECNOOOONLOOQQOQGUUACUOTOUUALURONEEONNNNURERONOOGAQONQQQLQUQUNONUUIUUCULONONOEONONNUAC04004004000000UUUUUUUUUUIIIII inne 


PEDESTRIAN KNOCKED DOWN 
BY SAILOR 


(LOUISIANA) 


e Federal Tort Claims Act 
“Acting in line of duty” 


Plaintiff, a sixty-three-year-old widow, 
was standing on Convention Street in Baton 
Rouge, Louisiana, visiting with some friends 
when she was run into and knocked down 
by one in a group of sailors. The identity of 
the sailor was not established, but he was 
one of two groups of sailors being trans- 
ported by train from points in the State of 
California to the City of New Orleans and 
points east under government orders. The 
train had stopped for one-half hour in Baton 
Rouge to be iced and serviced. The sailor 
who knocked down plaintiff was running, 
with a number of others, to catch the very 
slowly moving, departing train in sight one 
block away. In defense of plaintiff's action 
under the Federal Tort Claims Act, defend- 
ant contended that the servicemen were not 
under the direct control of any of their offi- 
cers when the injury was inflicted and thus 
were not “acting in the line of duty.” The 
court thought otherwise. The men had at least 
the tacit approval or implied permission of 
their officers to leave the train. They wanted 
relaxation and to go to eating and refresh- 
ment places nearby. Furthermore, they were 
not running to catch a train taking them to a 
place of amusement for their own pleasure, 
but were running to obey the orders of the 
government to go to New Orleans. There 
the court believed was the dividing line in 
the interpretation of “acting in the line of 
duty.” Judgment was entered for plaintiff.— 
Campbell v. United States of America. United 
States District Court, Eastern District of 
Louisiana. January 19, 1948. 15 CCH NeEc- 
LIGENCE CASES 655. / 


PATRON SLIPS 
DOWN CELLAR STAIRS 


(PENNSYLVANIA) 


e Searching for rest room 
Contributory negligence 


After plaintiffs had been in defendant’s 
restaurant for some forty-five minutes, plain- 
tiff wife decided to go to the rest room. 


She observed an unmarked door which 
pushed inward, and assuming this to be the 
entrance to the rest room, she pushed 
the door and took one step. Realizing later 
that she was on the first step of a flight of 
unlighted stairs, she groped for a light. 
Finding none, she turned to leave by the 
same door through which she entered. In 
so doing, her foot slipped off what proved 
to be the top step of a flight of cellar 
steps and she fell to the floor of the basement. 
The trial court entered judgment for de- 
fendant n. o. v. on the ground that plaintiff 
wife was contributorily negligent and that no 
negligence on the part of defendant was 
shown. The reviewing court agreed. Plain- 
tiff wife was contributorily negligent as a 
matter of law in passing through an un- 
marked door where there was nothing to 
indicate that it might open into a rest room. 
Furthermore, she was negligent in attempt- 
ing to walk in utter darkness in a place that 
was unfamiliar to her. Judgment for defend- 
ant was affirmed.—Bauhof et al. v. Adair. 
Pennsylvania Superior Court, Philadelphia 
District. January 8, 1948. 15 CCH NEctI- 
GENCE CASES 656. 

Joseph S. Lord, III, Richter, Lord & Farage, 
510 North American Building, Philadelphia, 
Pennsylvania, for Appellants. 


Thomas E. Comber, Jr., Pepper, Bodine & 
Stones, 2219 Land Title Building, Philadelphia, 
Pennsylvania, for Appellee. 


FARMER 
SITTING ON RAILROAD TRACKS 


(NORTH CAROLINA) 


e@ Last clear chance 

The decedent was struck and killed by 
one of defendant’s trains at 8:45 P. M. ona 
railroad track at or near the crossing of a 
dirt road four miles from Walkerton. Com- 
ing from the north the crossing is visible at 
night in the rays of the engine’s headlight 
from a distance of 1200 feet. The deceased, a 
farm worker, lived east of the track and sev- 
enty-five feet north of the crossing. He was 
tired from his day’s exertion and had de- 
clined to attend a family wedding that even- 
ing. He was subject to epileptic attacks, but 
there was no evidence of a seizure on the 
day of his death. About thirty minutes be- 
fore the train passed, he was seen sitting on 
the east rail with his feet between the ties, 
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his elbows resting on his thighs and his head 
slightly tilted to one side. A motorist who 
passed raised his hand in greeting to the 
deceased without response or motion from 
him, but the driver did not stop since the 
deceased did not seem to be in a helpless 
condition. Thirty minutes later the train 
came from the north. The engineer took a 
look down the track at the top of the grade 
about 1200 feet from the crossing, and see- 
ing nothing on the track, began to look for a 
railroad signal located south of the cross- 
ing and not easily visible to him because of 
trees alongside the track. When the engine 
reached a point about 250 or 300 feet from 
the crossing, the engineer noticed at the end 
of the cross ties on the left side of the track, 
south of the crossing, a low dark object as 
if a bundle had fallen from a passing truck. 
He blew emergency signals and passed on. 
When the train made its first stop south of 
the crossing, the engineer and fireman no- 
ticed evidences of blood and flesh on the 
engine wheel as if a rabbit or dog had been 
struck, but made no report of the accident 
since they did not think that a human being 
had been struck. It was not until the next 
morning that the deceased’s mangled body 
was found beside the track. In an action 
against the railroad, the administratrix re- 
lied upon the last clear chance doctrine. 
Affirming a judgment of dismissal, the court 
held that even if the engineer had seen the 
man in the indicated position, he could 
rightfully have assumed that the man would 
remove himself from the place of danger 
before it was too late-—Middleton, Admr. v. 
Norfolk & Western Railway Company et al. 
United States Circuit Court of Appeals, 
Fourth Circuit. January 31, 1948. 15 CCH 
NEGLIGENCE CASEs 650. 

Fred S. Hutchins, Roy L. Weal, for Appellant. 

Kerr Craige Ramsay, W. W. Coxe, Craige & 
Craige, for Appellees. 


BODY ON STREETCAR TRACKS 





(ALABAMA) 


@ Wrongful death action 
Emergency stop 
For some distance before they reached 
Downey Station, a flag stop, the streetcar 
tracks were straight and slightly downgrade. 
The headlight on the car was burning, and 
the motorman was looking straight ahead. 
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It was between one and two o’clock in the 
morning, and the car was traveling about 
thirty miles per hour as it approached the 
station. When the car was within sixty feet 
of an object between the rails, which after- 
wards proved to be the intestate’s body, the 
motorman discovered the object and imme- 
diately cut off the current, applied the brakes 
in emergency and sanded the tracks in an 
effort to stop the car. However, the tracks 
were covered with a heavy dew, which caused 
the wheels of the car to slide, and the street- 
car stopped about 100 feet after the brakes 
had been applied. There was evidence tend- 
ing to show that life was extinct before the 
streetcar came into contact with the body. 
Plaintiff's witness Smith testified that he 
had operated streetcars for defendant for 
some four years; that the most effective way 
to bring a streetcar of the type in question 
to an emergency stop was to reverse the 
car; that, assuming the track was damp, the 
quickest stop possible would be in thirty to 
thirty-five feet, providing the wheels did not 
lock and slide; and that sand is applied to 
keep the wheels from sliding. At the con- 
clusion of the evidence the trial court granted 
defendant’s request for an affirmative charge, 
and on the request of plaintiff’s counsel to 
argue the facts to the jury, the court con- 
tinued the case over to the following morn- 
ing, it being time to adjourn for the day. The 
next day the court withdrew from the jury 
the affirmative charge with instructions that 
they should exclude it from their considera- 
tion. Appealing from a judgment for de- 
fendant, plaintiff insisted that the jury was 
so prejudiced by this action of the court in 
giving the affirmative charge that she did 
not have a fair trial and that the court 
erroneously overruled her motion. On the 
other hand, defendant argued that it was 
entitled to the affirmative charge and that 
any error committed by the trial court in 
submitting the case to the jury after it with- 
drew the charge was without injury to plain- 
tiff. The court answered: “If any fact within 
issues essential to plaintiff’s right to a ver- 
dict is left by the evidence adduced to mere 
conjecture, speculation or guess, defendant 
is due the affirmative charge. ... The plain- 
tiff’s contention that the question of whether 
or not the body was lifeless when the street- 
car struck it, was for the jury, may be con- 
ceded; still the evidence of the witness Smith 
at most injected into the case mere con- 


VUATUAUEADADA AAA TATA TATA " 


than Automobile) 





WEN 


jecture, speculation or guess as to whether 
the result would have been different if the 
motorman had reversed the motor instead 
of cutting off the current, applying the 
brakes in emergency and sanding the tracks.” 
Defendant was due the affirmative charge and, 
therefore, any ruling of the court subsequent 
to the withdrawal of the charge and submis- 
sion of the case to the jury was without 
injury to plaintiff. Judgment for defendant 
was affirmed.—Davis, Admx. v. Birming- 
ham Electric Company. ‘Alabama Supreme 
Court. January 15, 1948. 15 CCH NEG! 
GENCE CASES 646 

Frank L. Parsons, 1008 Frank Nelson Build- 
ing, Joseph C. Barnard, Frank Nelson Building, 
Maurice F. Bishop, 807 Massey Building, Bir- 
mingham, Alabama, for Appellant. 


Lang, Simpson, Robinson & Somerville, 1029 
Frank Nelson Building, Birmingham, Alabama, 
for Appellee. 


MACHINE FAILS TO SEAL CANS 


(INDIANA) 


e Lessor’s liability 
Care in servicing 


Plaintiff, who was engaged in the tomato 
canning business, sought to recover damages 
sustained as the result of defendant’s negli- 
gence in furnishing plaintiff with a closing 
machine unfit for closing cans and in fur- 
nishing incompetent mechanics to service 
the machine. Plaintiff had a five-year con- 
tract to purchase all cans from defendant. 
Subsequently, he leased certain machinery 
from defendant to be used for closing the 
cans. The lease provided that plaintiff was 
to keep the machines in good repair at his 
own expense and that defendant would not 
be liable for any damage to plaintiff's prop- 
erty that might be caused by reason of the 
use of, or because of any defects in the 
machines. In July, 1941, after a Cameron 
closing machine had been overhauled by 
defendant, it was brought to plaintiff's fac 
tory and stored. During the 1941 packing 
season defendant voluntarily made available 
to plaintiff the services of its mechanics to 
assist plaintiff in adjusting and repairing the 
machine, and on September 8 the machine 
was installed by defendant’s men. Two days 
later a gear broke, and the factory was closed 
for a day while a new gear was installed. 
Thereafter plaintiff encountered difficulty in 
operating the machine. On behalf of defend- 
ant the evidence tended to show that plain- 


tit 


tiff’s machine operator was incompetent and 
at various times had placed the lids upside 
down, which jammed the machine and spread 
the guard rails; that plaintiff failed to keep 
the machine clean, greased and oiled; and 
that on one occasion plaintiff broke the base 
plate by prying it with a crowbar. While 
under the lease there was no duty resting 
upon defendant to repair the machine, yet 
when it voluntarily made available the serv- 
ices of its men who undertook the work of 
adjusting and repairing the machine, it as 
sumed the duty to use reasonable care in the 
making of the repairs and in seeing to it that 
the repairs were not negligently made 
Whether defendant used due care in fur- 
nishing and servicing the machine were ques 
tions of fact. The lower court found that the 
machine had been tested and was free of 
apparent defect when furnished to plaintiff 
and that its service men were competent 
Judgment for defendant was affirmed.— 
Shuttleworth v. Crown Can Company. United 
States Circuit Court of Appeals, Seventh 
Circuit. January 28, 1948. 15 CCH Nec. 
GENCE CasEs 647. 


FALL AT TOP OF ESCALATOR 


(MASSACHUSETTS) 


@ Elevated railway’s liability 
Smooth, slippery condition 


Plaintiff slipped and fell as he approached 
the top of the escalator in defendant elevated 
railway’s tunnel station. He “was about at 
the second step from top when he started to 


step and slipped; .. . he slipped where the 
cleats go into the iron teeth and also on the 
iron plate.” After he fell he noticed the con- 
dition of the metal plates. ‘They looked 
smooth, shiny and were worn and slippery.” 
Plaintiff argued that there was danger at- 
tending the combination of three planes 
confronting the passenger on reaching the 
top of the escalator; the plane of the top of 
the comb plate which is horizontal, the plane 
of the comb teeth which inclines down to 
meet the cleats of the treads as they come 
up, and the plane of the treads which in- 
clines up. Defendant has an obvious duty 
to provide secure footing for its passengers 
at this point. Did the evidence show a 
breach of this duty? The court thought 
not. “Where it has been held that the 
description of certain conditions furnishes 
evidence of negligence for the jury, testi- 
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mony of definite physical wear ordinarily, 
if not invariably, has supplemented the em- 
ployment of characterizing adjectives. The 
term ‘slippery’ as applied to the wooden cleats 
conveys no idea of a dangerous condition. As 
to the smoothness of the curved teeth of 
is apparent that such condition 
must be maintained if the passengers are to 


the comb, i 


ride in safety from the wooden cleats over 
the plate to the horizontal platform. There 
was no evidence from which a jury could find 
negligence on the part of defendant.” Judg- 
ment was entered for defendant. Grace v 
Boston Elevated Railway Company. Massa- 
chusetts Supreme Judicial Court Suffolk 
January 5, 1948. 15 CCH NeaGuicence CASES 
644 

R. S. MeCabe, for Plaintiff. 

R. L. Mapplebeck, for Defendant. 


PATRON FALLS 
THROUGH EXIT DOOR 


(KENTUCKY) 


@ Theatre owner’s liability 
Safety regulations 
Jury instructions 


Unable to obtain a seat in defendant’s 
crowded theatre, plaintiff and two friends 
stood in the rear near the emergency exit 
double doors leading from a side aisle onto the 
street. The exit doors opened upon a flight of 
stairs leading to the sidewalk, instead of open 
ing upon a landing as required by safety regu- 
lations prescribed by the Director of Insur- 
ance. These exit doors were of an approved 
type which open when sufficient pressure 
is applied. When some person in the crowd 
touched plaintiff, she stepped back against one 
of the doors, which opened, and she fell onto 
the street. The law places no duty on pro- 
prietors of amusement places to prevent 
overcrowding of their premises, but only re- 
quires them to guard against danger likely 
to arise therefrom. The evidence did not 
show that the crowd was shoving, boisterous 
or disorderly in any manner so as to give 
defendant notice that injuries might befall 
any of its patrons by reason of the over- 
crowded condition of the house. On appeal 
from a judgment for plaintiff, the court sus- 
tained defendant’s contention that the trial 
court’s second instruction was prejudicial. 
This instruction told the jury to find for 
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plaintiff if the exit doors were not securely 
fastened and she was crowded or shoved 
through them. Defendant’s negligence con- 
sisted of its failure to maintain a landing 
upon which the exit doors would open 
Therefore, the only question to be submitted 
to the jury was whether or not defendant’s 
failure in this respect was the proximate 
cause of the injury. Judgment for plaintiff 
was reversed for further proceedings.— 
Phoenix Amusement Company v. White. 
Kentucky Court of Appeals. January 20, 
1948. 15 CCH Neciicence Cases 642. 
William T. Baldwin, Paris, Kentucky, Stoll 


Muir, Townsend, Park & Mohney, Lexington 
Kentucky, for Appellant 


Raymond Connell, Paris, Kentucky, for Ap- 
pellee 


ALIGHTING PASSENGER FALLS 


(KENTUCKY) 
@ Railroad’s liability 
Duty to assist 
Plaintiff purchased a ticket for transport 
Louisville to New York, via 
Indianapolis, over defendant railroad. When 
attempting to leave the coach in 


tation from 


Indian- 
apolis to transfer to another train, she reached 
to catch the railing along the steps and 
her foot slipped and she “gave way.” She 
stated that the porter and conductor of the 
train were at or near the steps of the coach 
when she attempted to alight, but that they 
Plaintiff based 
her case upon the fact that her condition 
was so obvious that defendant’s employees 
could have seen her need of assistance and 


offered her no assistance. 


should have rendered such assistance as was 
apparently necessary without her requesting it 
Witnesses were introduced to show the obvi 
ousness of her apparent age, which was seven 
ty-three years; that she was unusually heavy, 
weighing about 200 pounds; and that at the 
station in Louisville a soldier assisted her in 
carrying her handbag on the train. The 
court ruled to the contrary. There was not 
such incapacity on the part of plaintiff as 
would particularly attract the attention of 
defendant’s employees. She knew her con- 


dition better than anyone else, and if it was 
such as would require special assistance, it 
would have been an easy matter to have 
apprised defendant’s employees of that fact 
The trial court correctly gave a peremptory 
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instruction for defendant.—Wilson v. The 
Pennsylvania Railroad Company, Inc. Ken- 
tucky Court of Appeals. January 16, 1948. 
15 CCH NEGLIGENCE CAsEs 641. 

Carroll Y. Sanderson, Jr., Louisville, Ken- 
tucky, for Appellant. 


Louis Seelbach, Bullitt & Middleton, Louis- 
ville, Kentucky, for Appellee. 


GAS EXPLOSION 


(MISSISSIPPI) 


e Failure to seal riser 
Punitive damages 
Compensatory damages 


Defendant had contracted with plaintiff's 
father to install a butane gas heating sys- 
tem in his farm home. Sufficient equipment 
was not available to complete the instal- 
lation and connection of the entire system. 
As a result, certain risers leading from the 
outdoor storage tank and entering the house 
through the floors of the rooms, to which 
heaters were to be attached when available, 
required sealing against leakage in the 
meantime. One of these risers was in a 
small unoccupied room which opened into 
the bedroom of plaintiff's father, where 
there was a lighted heater. Defendant’s 
employees had left the afternoon of Febru- 
ary 14, 1946, their work apparently finished 
except for the postponed connection of 
heaters with the unattached risers. When 
plaintiff's wife opened the closed door of 
the little room early the next morning, the 
residence was practically blown apart due 
to the explosion of gas seeping from the 
riser in the small room, permeating the air 
in the adjoining bedroom and there coming 
into contact with the lighted heater. Plain- 
tiff's wife was horribly burned, and after 
lingering in great mental and physical agony 
for fifteeen hours, she died at a hospital. 
Plaintiff, who was ,permanently disabled, 
suffered a circulatory collapse, third degree 
burns of the upper trunk, hands, knees and 
ears, and his fingernails were burned away. 
The jury returned a verdict for plaintiff in 
the amount of $10,000 actual damages and 
$5000 punitive damages. On appeal, the 
court sustained defendant’s contention that 
no award of exemplary damages should 
have been made, as no such gross negli- 
gence was shown as to merit such punish- 
ment. The elements necessary for the 
allowance of punitive damages are that the 


actions of defendant be prompted by willful 
and conscious wrong, or by actual malice, 
or by conduct so grossly negligent and 
inexcusable as to amount to a reckless 
disregard of the rights of the other party, 
Although the consequences of defendant's 
negligent failure to seal the riser com- 
pletely were dire and terrible, the act was 
due only to inadvertence or mistake. As to 
compensatory damages, the court was of 
the opinion that the award was inadequate. 
The verdict for $10,000, after deducting 
$3025.69 disbursed by plaintiff for medical 
expenses, left only a balance of $6974.31 as 
the entire award to him for his personal 
injuries, physical and mental pain and 
suffering, his loss of earning capacity, his 
permanent injury and disability, the physi- 
cal and mental pain and suffering of his 
wife up to the time of her death, and the 
death of his wife, the loss of her society 
and companionship. Judgment for plaintiff 
for compensatory damages was _ reversed 
and remanded for a new ttrial as to the 
amount thereof, and judgment of the lower 
court was reversed and remanded as to the 
award of punitive damages.—Gill v. Eakin. 
Mississippi Supreme Court. February 23, 
1948. 15 CCH NEGLIGENcE CAsEs 714. 
Henry & Barbour, Yazoo City, Mississippi, 


Watkins & Eager, Jackson, Mississippi, V. B. 
Montgomery, Belzoni, Mississippi, for Appellant. 


J. G. Holmes, Yazoo City, Mississippi, for 
Appellee. 


SINK LEG 
FALLS ON TENANT'S FOOT 


(MASSACHUSETTS) 
e Landlord’s liability 


An iron leg of a sink became detached 
and fell to the floor. Plaintiff wife notified 
defendant’s office, and on the same day 
“someone” came and put the leg back in 
position. One week later, the leg, which 
had not been disturbed by plaintiff wife, 
without apparent cause fell upon her foot. 
A landlord who makes repairs, not in pur- 
suance of any contract, is liable only for 
gross negligence in the performance of 
that gratuitous undertaking. There was 
no contention that there was any express 
undertaking to repair by the landlord, but 
plaintiffs argued that the following pro- 
visions of the lease constituted such an 
agreement by implication: “The tenant 
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agrees to pay as further rental, when billed, 
for any damage to the premises herein 
leased or to any equipment therein, except 
damage from causes beyond the control of 
the tenant or his family. ... To quit and 
surrender the premises promptly upon the 
termination of the lease, in good order and 
repair... . The tenant shall not make any 
alterations or repairs to the premises or 
equipment and shall not install any addi- 
tional locks or fixtures. The tenant shall 
report to the management office at once 
any accident or injury to fixtures or other 
property of the authority and all breakage, 
damage or loss of any kind, The authority 
or its representative shall have the right 
to enter the tenant’s premises during all 
reasonable hours to examine the same or 
to make such repairs, additions, or alter- 
ations as may be deemed necessary for the 
preservation thereof or of the _ building. 

” The court was of the opinion that 
these provisions did not amount by impli- 
cation to an agreement to repair on the 
part of defendant. The reservation of the 
right to enter to make such repairs “as may 
be deemed necessary” imported no reser- 
vation of control. Plaintiffs’ exceptions to 
the entry of verdicts for defendant were 
overruled.—Ryan et al. v. Boston Housing 
Authority. Massachusetts Supreme Judicial 
Court. Suffolk. January 28, 1948. 15 CCH 
NEGLIGENCE Cases 724. 


N. H. Kolodny, for Plaintiffs. 
P. S. Ratzkoff, R. B. Coulter, for Defendant. 


INVITEE STEPS IN OPEN HATCH 


(MARYLAND) 
e Contributory negligence 


William Elzey went to defendant’s office 
to inspect, with a view to purchasing, some 
laundry equipment in a ship that was being 
dismantled by defendant. Mr. Chait, de- 
fendant’s agent, gave a flashlight to Mr. 
Worth, William’s companion, and told the 
men to go aboard the ship, remarking, “You 
know where it is. I don’t need to go with 
you.” After inspecting the machinery the 
men returned to the office where William 
told Chait that he would like to bring his 
brother to look at the extractor. When 
William returned with plaintiff, Chait gave 
them a flashlight and permission to go 
aboard. As William had his own flashlight, 
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he gave defendant’s flashlight to plaintiff. 
They went aboard the ship and entered the 
steering engine room, William leading the 
way. Plaintiff did not follow directly in 
his footsteps, but went to the right and 
stepped into an open hatch, which had been 
locked in an open position to admit two 
hose lines that were being used by acetylene 
workers on the deck below to cut the side 
plates of the hull. Plaintiff testified that he 
did not see the hatch, although he admitted 
that he could have seen it “if I had thrown 
the flashlight right down on it.” Instead he 
“threw it around the walls to see where 
the door might be and see what might be 
in the room.” Plaintiff knew that the ship 
was being dismantled and was unlighted. 
He was furnished with adequate means to 
see where he was going and a guide who 
had made the trip before. Even assuming 
that there was some evidence of negligence 
on the part of defendant, the court could 
not escape the conclusion that the accident 
was caused by plaintiff’s failure to use the 
means provided to see where he was going. 
Instead of following his brother, he stepped 
blindly over a hatch coaming in the dark 
without turning his light down. This was 
a decisive act of negligence on his part that 
clearly contributed to the accident. Judg- 
ment for defendant was affirmed.—Elzey v. 
Boston Metals Company. Maryland Court 
of Appeals. January 16, 1948. 15 CCH 
NEGLIGENCE CASES 666. 

Jesse Slinghuff, Jr., Michael P. Crocker, for 
Appellant. 


William N. McFaul, H. 
Appellee. 


Algire McFaul, for 


RIVET IGNITES TARPAULIN 


(PENNSYLVANIA) 


e Wrapping paper damaged 
Subcontractor’s liability 


Plaintiff engaged defendant Rothschild to 
repair its building, which was a storehouse 
for wrapping paper, and defendant Rothschild 
subcontracted certain of the repair work to 
defendant Corchin. The work undertaken 
by Corchin consisted of reenforcing the 
steel columns of the building by the use of 
acetylene torches, rivets and riveting gun. 
About a week before Corchin began its 
work, its general erection superintendent 
approached plaintiff's treasurer and advised 
him that all papers that might burn should 
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be removed, covered or otherwise disposed 
of so that they wouldn’t burn. The treasurer 
replied that he would take care of some 
rolls of paper near the door and for de- 
fendant not to worry about it and go ahead 
with the work. In view of plaintiff's failure 
to remove or protect this paper lying out- 
side the building, one of Corchin’s employees 
obtained a greasy tarpaulin from an em- 
ployee in plaintiff’s maintenance department 
and laid it on top of the paper to shield 
it against hot rivets. However, during the 
course of the work a hot rivet fell on the 
tarpaulin, causing a fire which damaged 
the wrapping paper. Corchin argued that 
plaintiff's failure to protect its paper against 
the possibility of becoming ignited after its 
treasurer received a warning amounted to 
a voluntary assumption of the risk and that 
the furnishing of the greasy tarpaulin by 
plaintiff's employee was evidence of con- 
tributory negligence. The reviewing court 
agreed with the trial court that Corchin’s 
deliberate and obviously careless use of an 
inflammable tarpaulin was not excused by 
the conversation with plaintiff's treasurer. 
The proximate cause of the fire was not 
plaintiff's failure to remove the paper. That 
may have made it possible for the paper to 
be damaged by fire, but it was the use that 
the foreman made of the tarpaulin after 
he borrowed it with full knowledge of its 
dangerous condition that was the proximate 
cause of the fire. The fact that the tarpaulin 
was procured from an employee of plaintiff, 
who was not told the purpose the tarpaulin 
was to serve, did not constitute contributory 
negligence on the part of plaintiff. Judg- 
ment for plaintiff was affirmed.—Seaboard 
Container Corporation v. Rothschild, d.b.a 
Rothschild Construction Company, Corchin, 
Inc., Appellant. Pennsylvania Supreme 
Court, Eastern District. January 19, 1948. 
15 CCH NEG.IceNce CAses 710. 


BABY BURNED 


(CONNECTICUT) 


e@ Charitable hospital’s liability 

Effect of insurance coverage 
Plaintiff's intestate, a premature baby, 
was fatally burned by the heat of lamps 
used to warm his bassinet. The jury found 
in answer to an interrogatory that the baby 
fell to the bottom of the bassinet and re- 
ceived the burns because an agent of the 
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hospital, acting within the scope of au- 
thority, dropped him. In reply to defend- 
ant’s special defense that it was a charitable 
corporation, plaintiff pleaded that defendant 
carried insurance indemnifying it and its 
property, funds and assets against all lia- 
bility for negligence and agreed to limit his 
recovery to the indemnity procurable under 
the insurance policy. He further alleged 
that by carrying insurance and thus pro- 
tecting its trust funds and other property 
from depletion, defendant was estopped 
from claiming charitable immunity. The 
trial court charged, over defendant’s objec- 
tions and without mentioning charitable 
immunity, that defendant was liable for 
negligence, and it duly excepted. The re- 
viewing court ruled that plaintiff's con- 
tention was not valid. If the charitable 
institution is not liable for the negligence 
alleged, it cannot be made liable because 
it took out insurance which would cover 
a judgment recovered against it. The fact 
is irrelevant to the question of liability. 
The court further held that the charge on 
res ipsa loquitur should not have been given 
Plaintiff offered extensive evidence of de- 
fendant’s lack of due care in selecting its 
personnel and the bassinet and in running the 
department, while defendant offered counter 
evidence, and under such circumstances the 
doctrine was not applicable. The complaint 
alleged that defendant was negligent in fail- 
ing to provide a proper incubator. The hos- 
pital administrator testified as to the steps 
taken to provide the apparatus and offered 
in evidence a circular issued by the manu- 
facturer, which was excluded. The circular 
was not offered for the truth of the state- 
ments contained therein, but to show that 
steps had been taken by the witness to 
determine whether it was a good incubator. 
The circular was admissible for that pur- 
Judgment for plaintiff was reversed 
and a new trial granted.—Cristini, Admr 
v. The Griffin Hospital. Connecticut Su- 
preme Court of Errors. February 11, 1948 
15 CCH NEGLIGENCE Cases 687, 


pose. 


PUDDLE OF WATER ON FLOOR 


(MASSACHUSETTS) 
e Customer injured 
Plaintiff and a companion entered de- 
fendant’s store and then separated in accord- 
ance with an arrangement that they would again 
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meet in the store in about twenty minutes. 
After making a purchase, plaintiff was on 
her way to another department when she 
slipped or fell, landed on the back of her 
head and was knocked unconscious. Her 
companion heard people talking about the 
accident and observed at the place where 
plaintiff was injured three little pools of 
water, each about the size of a dinner plate. 
There was a little dry mud around the edge 
of one of these pools and two skid marks. 
It had rained on the morning of the acci- 
dent, but the rain had ceased about twenty 
minutes before plaintiff entered the store. 
There was no contention that the water 
came upon the floor as the result of any 
negligence of defendant or that any of its 
servants knew prior to the accident that 
there was water upon the floor. Plaintiff 
was, therefore, required to rest upon the 
contention that the water was upon the floor 
a sufficient time to enable defendant to have 
discovered and removed it. The court did 
not agree with plaintiff that the water must 
have been upon the floor no later than 
shortly after it had stopped raining. The 
absence of any evidence of wet spots be 
tween any of the entrances and the spot 
in question negatived any contention that 
the spot came from water tracked in the 
store and left the rain as the source of these 
pools a matter of conjecture and surmise. 
Plaintiff's exceptions to the entry of a ver- 
dict for defendant were overruled.—Leary 
v. Jordan Marsh Company. Massachusetts 
Supreme Judicial Court. Suffolk. January 
20, 1948. 15 CCH NeEciicence Cases 689 
W.G. Ferrin, for Plaintiff. 


S. C. Rand, G. d’Andelot Belin, Jr., for De- 
fendant. 


MISSTEP IN DARK THEATRE 


(NORTH CAROLINA) 


e Patron injured 
Absence of floor, seat lights 


Plaintiff and two companions attended 
the matinee at defendant’s theatre. Upon 
entering, they were informed by an usher 
that no seats were available on the first 
floor and were directed by him to go to the 
balcony for seats. When plaintiff and her 
companions reached the landing or platform 
back of the seats in the balcony, they stood 
for a moment to accustom their eyes to the 
larkened condition of the 


room. There 
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were no floor or seat lights in the aisle or 
on the steps, and no usher was on duty in 
the balcony. Seeing three vacant seats 
about five or six rows down from where 
they were standing, they proceeded in single 
file along the aisle to take them. The steps 
from the platform were uneven in width, 
the succession being a narrow step and then 
a wider step, which is the landing for that 
particular row of seats. Although plaintiff 
was holding on to the end of the seats as 
she proceeded down the aisle, she over 
stepped the small step and fell. Reversing 
a judgement of nonsuit, the court declared that 
the evidence was sufficient to take the case to 
the jury. Plaintiff and her companions were 
unfamiliar with the balcony and were ac- 
customed to seeing floor lights, which were 
absent in this theatre. In the light of the 
usher’s direction that she proceed to the 
balcony for a seat, it could not be held that 
plaintiff was contributorily negligent as a 
matter of law. Judgment for defendant was 
reversed.—Drumwright v. North Carolina 
Treatres, Inc. North Carolina Supreme 
Court. November 13, 1947. 15 CCH Nea 
LIGENCE CAses 485. 
Thomas W. Ruffin, for Plaintiff, Appellant 


Ehringhaus & Ehringhaus, for Defendant, Ap- 
pellee. 


PEDESTRIAN FORCED TO PAUSE 
ON TRACKS 


(ILLINOIS) 
@ Close turn of motorist 
Struck by streetcar 
Motorman’s lookout 

Plaintiff was struck by defendants’ south 
bound State streetcar at or near the inter- 
section with Delaware Place. After alighting 
from a northbound streetcar, plaintiff started 
to cross the street on the south crosswalk. 
At the time she first saw the southbound 
car, which was then about a third of a 
a block away, she observed an automobile 
coming from the west on Delaware, and 
as plaintiff walked west across the tracks, 
the automobile turned to the south on State 
Street. Plaintiff had almost cleared the 
southbound track when the automobile 
turned close to and in front of her. She 
was then on the west rail of the track, but 
was forced to stop because the automobile 
blocked her path and she was standing in 
this spot when defendants’ streetcar struck 
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her. Defendants argued that if from the 
time plaintiff started to cross the tracks 
up to the time she reached the west rail, 
plaintiff believed that she could safely cross 
the tracks ahead of the approaching car, 
then there would be no basis in law for 
holding that in the same circumstances the 
motorman was negligent in also believing 
that she could cross safely ahead of the 
approaching car. However, the motorman 
never claimed that he saw plaintiff crossing 
so far ahead of his streetcar that she was 
apparently going to get out of his way. He 
testified that he did not see plaintiff until 
he was some fifteen or twenty feet from 
her and could not bring his car to a stop 
before it struck plaintiff. The jury was 
justified in finding that defendants’ motor- 
man was negligent in failing to keep a 
proper lookout. Plaintiff was not contribu- 
torily negligent since she was suddenly con- 
fronted by a danger she could not anticipate. 
In view of the severity of plaintiff's injuries, 
the judgment award of $30,000 was not ex- 
cessive. Judgment for plaintiff was affirmed. 
—Klooster v. Friel et al., Trustees, d. b. a. 
Chicago Surface Lines. Illinois Appellate 
Court, First District. November 13, 1947. 
Rehearing denied, December 12, 1947. 15 
CCH NEGLIGENCE CAsEs 534. 


CHILD COASTS ONTO CROSSING 


(MASSACHUSETTS) 


e Struck by train 
Invitee v. licensee 





The intestate, aged five years and six 
months, while visiting with his mother at a 
house on Day’s Hill Road, coasted in a 
small four wheeled cart down an incline 
onto defendants’ railroad crossing, and was 
instantly killed by a freight train. Day’s 
Hill Road crosses the railroad in a commu- 
nity where approximately forty to fifty 
families reside. It is used extensively as 
a travelled way for the accommodation and 
benefit of the residents of the commu- 
nity and the public in general. There are 
no warning signs, signals, or sign boards 
maintained at or near the crossing. Plaintiff 
contended that defendants impliedly held 
out an invitation by which the intestate was 
led to enter upon the crossing. From the 
photographs the crossing had the appear- 
ance of a country crossing rather than of 
an ordinary railroad crossing, and Day’s 


Hill Road, which has a gravel and dirt 
surface, did not have the appearance of a 
public street. The evidence did no more 
than allow an inference of permissive use 
and fell short of invitation. Evidence that 
employees of the railroad put in planking 
when the crossing was repaired was not 
sufficient. Defendants’ exceptions to the 
denial of their motion for a directed verdict 
were sustained and judgment entered for 
defendants.—Guertin, Admr. v. Trustees of 
New York, New Haven & Hartford Rail- 
road Company. Massachusetts Supreme 
Judicial Court. December 3, 1947. 15 CCH 
NEGLIGENCE CASEs 532. 


Cc. E. Tupper, G. M. Kurzon, for Plaintiff. 
N. W. Deering, for Defendants. 


CONSTRUCTION WORKER 
LEANING OVER TRACKS 


(PENNSYLVANIA) 


@ Struck by streetcar 
Contributory negligence 
Question of fact 


Defendant street railway contracted with 
John Meehan and Son for the repaving of 
a portion of a certain street. Meehan as- 
signed the contract to Costonzo Centrone. 
The street, which runs in a north-south 
direction, had a double set of streetcar 
tracks on which cars ran in both directions. 
The repaving work had been in progress 
some five weeks. Plaintiff, an employee of 
Centrone, was performing his assigned duty 
of assisting in the removal of Belgian 
blocks, which had been loosened by pneu- 
matic drill, from along the west rail of the 
northbound track by picking up the blocks 
and passing them to a fellow worker. In 
order to perform his task, plaintiff assumed 
a standing position in the dummy area 
between the two tracks and _ straddling 
the inside rail of the northbound track. 
He faced slightly toward the south and had 
a clear view of 625 feet in that direction. 
In his immediate vicinity at least two pneu- 
matic drills and an air compressor were 
in almost continuous operation. The noise 
from those machines made it next to im- 
possible for the plaintiff to hear the ap- 
proach of oncoming streetcars, and no 
watchman had been assigned to warn of 
their approach. On the morning in ques- 
tion, northbound cars passed the point of 
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plaintiff's work approximately every minute 
and one-half. Streetcars had passed plain- 
tiff, while he was in a standing position 
at his place of work, without touching 
him, but the clearance in the dummy area 
was not sufficient for a person to remain 
there untouched if two streetcars, travelling 
in opposite directions, passed simultane- 
ously. While plaintiff was working in one 
of the two positions, he looked toward the 
south and saw no streetcar approaching. 
About one or three minutes later, when he 
leaned over to pick up a stone block, he 
was struck on the head by the left front 
of a northbound streetcar which was trav- 
elling at a speed of twenty miles per hour. 
Plaintiff was working in a place and under 
conditions fraught with obvious risks and 
dangers. Consequently, his legal duty was 
to exercise a high degree of care for his 
own safety. The law did not require that 
he watch continuously and constantly for 
the approach of streetcars, but only to keep a 
reasonable lookout commensurate with the 
dangers and consistent with the faithful 
performance of the duties of his employ- 
ment. Whether he fulfilled that responsi- 
bility is not to be determined as a matter 
of law, but is a matter for the jury. Con- 


sequently, the lower court erred in entering 
judgment n. o. v. for defendant. Judgment 
for defendant was reversed with directions 
to enter judgment for plaintiff on the ver- 
dict—Phillips v. Philadelphia Transporta- 
tion Company, Meehan et al., “Additional 


Defendants. Pennsylvania Supreme Court, 
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FARMER HURRYING COWS 
ACROSS TRACKS 


(VIRGINIA) 


e@ Struck by train 
Last clear chance 


While the decedent was driving several 
milk cows south across the tracks of de- 
fendant railroad at a private crossing on his 
farm, he was struck and killed by the en- 
gine of a westbound freight train. Since 
driving the cows across the tracks was a 
part of his daily routine, he was quite 


familiar with the crossing. A west-bound 
train approaches the crossing on a right- 
hand curve. To the right is a hill which 
obscures the crossing until the engine 
reaches a point 925 feet away, but from 
this point to the center of the crossing the 
tracks are straight and the view is unob- 
structed. Likewise, the decedent’s view 
was obstructed by the hill until he reached 
a point twenty-two and one-half feet from 
the nearest rail, at which point he had a 
clear view of the tracks 225 feet to his left. 
The engineer testified that when the engine 
was between 200 and 300 feet from the 
crossing he saw to his right several cows 
approaching the crossing and immediately 
sounded danger signals of several short 
blasts on the whistle. He continued to 
blow the whistle until the engine had passed 
the crossing. In the meantime, due to the 
projection of the engine, the deceased passed 
from his view. The engineer thought that 
the deceased would stop and not endeavor 
to cross in front of the train, and he did 
not know that the deceased had been struck 
until the fireman saw his body thrown to 
the left side of the tracks. The engineer 
immediately applied the brakes, but due 
to the momentum of the train, which was 
traveling at a speed of forty-five miles per 
hour, it went one-fourth of a mile beyond 
the crossing before coming to a stop. The 
trial court instructed the jury that the de- 
cedent was guilty of negligence in attempt- 
ing to cross in front of the oncoming train, 
but submitted for their determination whether 
the engine crew had the last clear chance 
to avoid striking him. Despite the verdict 
of the jury in plaintiff’s favor, the trial court 
concluded that the evidence was insufficient 
to warrant a recovery under the last clear 
chance doctrine and set aside the verdict. 
Affirming the judgment for defendant, the 
higher court held that the evidence estab- 
lished that the engineer was keeping a look- 
out, that a warning signal was given, that 
the decedent obviously heard and saw the 
train, and that the decedent’s negligence, 
which continued down to the moment of 
the impact, was the sole proximate cause 
of his death.—Nichols, Admx. v. Southern 
Railway Company. Virginia Supreme Court 
of Appeals. January 12, 1948. 15 CCH 
NEGLIGENCE CAses 595. 
Easley & Edmunds, for Plaintiff in Error. 


Thomas B. Gay, Don P. Bagwell, Lewis F. 
Powell, Jr., for Defendant in Error. 


MMSNUOUUUNANUNNDONNONNOONDNNUENUUADUAYUENGOTEONUONYOOATONANOUOADEOOENOOAYOANDENDOOTEOOOEOUOGUONADONTOUONATOOUENTi°ONONDANOOOOUUEDOROOUNODEOONGOEDUGAOEGADONDNGDONNOEOUNOOONNONNDOELOONNDONDONOPNOOONL NOU ONUECIDONDOEDDANTOGDUSSOOENUET PROD ONT EOOO NTO OEHD OAD ORAD OAT OUOD ON EEO eN EEN eT 


NEGLIGENCE (Other 


than 


Automobile) 


PAGE 269 





Index for This Issue 


TH 


Agents 
Life insurance 
Scope of authority 


“Amusement Operator, The—His Obligation 
to the Public”’ 
By M. H. Greenberg 


ov 


*‘Are Sub-bailment Repairs A Conversion? 
By Smith Warder 


“‘Attorney General Says, The’’ 
Adjusters 
Attorneys, 
Licensing 
(Cal.) 
Agents 
Eligibility 
Secretary of bankers’ 
(N. C.) 
Licensing requirements 
Discrimination (Vt.) 
Deposit of securities 
Revenue anticipation 
bility (Ga.) 
Financial responsibility, proof of 
Nonresident driver 
Non-admitted carrier (N. C.) 
Fire insurance companies 
Writing of casualty insurance 
Deposit requirements (Ga.) 
Fire, theft and collision insurance 
Financed motor vehicles 
Rebating (Pa.) 
Group insurance 
County employees, eligibility (Tex.) 
Mutual company’s employees 
Sharing ot expense (Vt.) 
Public employees 
Validity of statute (Tex.) 
Retired college employee 
Life insurance 
Inheritance tax (Tenn.) 
Non-profit corporation on members 
(Colo.) 
Payments to beneficiaries 
Taxability (Vt.) 
Workmen's compensation law 
Crop improvement association 
ees, application to (Minn.) 
Death benefits 
“Ratable reduction"’ (Vt.) 
Department of Agriculture 
application to 


(Fla.) 
application 


eligibility 
requirements, 


association 


certificates, eligi- 


(La.) 


employ- 


employees, 


Automobile Policies 
‘Accidentally sustained’’ construed 
Deliberate act of insured 
Bumping forward vehicle (N. H.) 
Declaratory judgment 
‘*‘Loading and unloading"’ clause 
Fall through open sidewalk elevator 
(Mass. ) 


Automobile Policies—continued 
Federal Tort Claims Act 
Subrogation claim 
Right to maintain (N. Y.) 
Subrogation 
Federal Tort Claims Act 
Insurer's right to maintain (N. Y.) 


Automobiles 
Ambulance stopped on highway 
Assisting to iift stretcher 
Struck by passing motorist (Wash.) 
Bailee’s liability 
Theft of car from parking lot (Tex.) 
Bus company’s liability 
Assault by driver 
Scope of employment (Tex.) 
Bus passengers injured 
Boarding 
Door closed by fellow passenger (Ky.) 
Sudden stop 
Car turned across path (Ala.) 
Children injured 
Darting into street 
Path of truck (Mass.) 
Delivery truck leaving premises (Ky.) 
Pushed under wheel of school bus 
Driver's liability (Utah) 
Riding on running board 
Negligence of truck driver (Wash.) 
Road, playing beside 
Passing motorist (Mass.) 
Damages 
Excessiveness 
Present value of future earnings 
(Wash.) 
Mental suffering 
Result of physical injury (Pa.) 
Federal Tort Claims Act 
Pedestrian injured 
Lookout, speed of 
Cy. sa 
Gross negligence 
Host falling asleep 
Prior drowsiness (Mass.) 
Guest or occupant 
Accompanying driver to town 
Ranch business (Nev.) 
Cattle combined to make truck load 
Parties on way to sell cattle (Kan.) 
Host’s liability 
Falling asleep 
Leaving road (Mass.) 


ambulance driver 


Last clear chance 
Pedestrian injured 
Stopped car, changing tire (Del.) 
Minors, emancipation of 
Wrongful death 
Right to bring action (Ind.) 


seyueeneeneensa tnt | nian POTTER 


ILJ—MARCH, 1948 





Sub-b 
Coa 

Cr 
Brenton 
‘The 
eral 
Burglar; 
Covers 
Mon 
Ce 
“Case fe 
Claims 
By . 


INDE 





948 


231 


river 


221 


222 


231 


230 


232 


Owner's liabil 


Automobiles—continued 


ity 


Agency of driver 


Garage employee taking car to garage 


(La.) 


Car rolling down hill 
Pedestrian 


Pedestrians injured 


Intersection, crossing 
Federal Tort Claims Act 
Right-of-way (Ill.) 


injured (Mass.) 


Loose car rolling down hill 
Owner's liability (Mass.) 


Motorist speeding up 
Railroad gates being lowered (IIl.) 


Stopped vehicle, changing tire 
Last clear chance (Del.) 
Proximate cause 

Still-born child 


Thrown against front seat (Md.) 
Railroad crossing collisions 
Freight train occupying crossing 


Special circumstances (Mo.) 


Private crossing, backing engine 


Wilful and wanton conduct 
Railroad's liability 


Gates lowered, motorist speeding up 


Pedestrian injured (Tll.) 
Rescue doctrine, applicability of 


Ambulance stopped on highway 
Helper struck by passing car (Wash.) 


Respondeat su 


Assault by bus driver 
Following vehicle colliding (Tex.) 
Garage employee taking car to garage 


perior 


Car owner's liability (La.) 


Running boards, riding on 


Child stepping off 


Negligence of truck driver (Mass.) 


Status of occupant 
Accompanying driver to town 


Ranch business (Nev.) 


Cattle combined for truck load 


Parties on way to sale (Kan.)- 
Taxicab passenger injured 


Still-born child 
Causal connection (Md.) 


U-turns 


Path of approaching vehicle 


Lookout, right-of-way (Tenn.) 


Wrongful death 
Emancipated minor 


Right to bring action 


Wrongful death 
Thirty-four-year old father 


Three minor children (Wash.) 
Bailment 


(Ind.) 


Sub-bailment of repairs, cleaning 


Coat stolen from cleaners 


Conversion 


Brenton, J. Paul 
“The Case for Subrogees Under the Fed- 
eral Tort Claims Act’’ 


By J. Paul 


INDEX 


Burglary Insurance 

Coverage of policy 
Money in locked safe 
Cash stolen from register (Tex.) 


Brenton 


“Case for Subrogees Under the Federal Tort 
Claims Act, The’’ 


(N 


223 


231 
233 


234 


234 


224 


228 


228 


232 


221 


189 


236 


189 


suueenuoenagevninnntt 


Conversion 
Fur coat cleaning sublet 
Coat stolen from cleaners 
Declaratory Judgments 
‘‘Loading and unloading’’ clause 


Fall through sidewalk elevator (Mass.) 


Motor vehicle liability policy 
‘‘Accidentally sustained’’ construed 
Deliberate act of insured (N. H.) 


“‘Extent of a Life Agent’s Authority, The”’ 


By Sam F. Lowe, Jr. 
Federal Tort Claims Act 
Subrogation 
Statute construed 


Fire and Casualty Cases 
Burglary and robbery insurance 
Cash stolen from register 
Coverage construed (Tex.) 
Fire insurance 
Garnishment of proceeds 
Creditor’s rights (Ariz.) 
Iron safe clause 
Substantial compliance (P. R.) 
Purchaser's right to proceeds 


Partial payment for property (N. C.) 


Contractors’ schedule liability policy 
Third party injured 
Exclusion clause (R. I.) 
Public liability policy 
Failure to defend 
Groundless suit (N. Y.) 
Hoisting device excluded 
Unused elevator (Minn.) 
Water damage policy 
“Accidental overflow’ 
Loose drainage cap (Mo.) 


Greenberg, M. H. 
“The Amusement Operator—His Obliga- 


tion to the Public” 


Life, Health and Accident Cases 
Accident insurance 
Automobile accident 
Contributing disease (Ky.) 
‘Automobile’ defined 
Status of tractor (Pa.) 
Beneficiaries 
Eligibility of paramour (Ga.) 
Cancellation of policy 
Change in health 
Duty to disclose (Ohio) 
Cause of death 
Automobile accident 
Contributing disease (Ky.) 
Accidental fall 
Pre-existing heart trouble (N. Y.) 
Change of beneficiary 
Received after death (Ohio) 
Double protection clause 
‘‘Anniversary date’’ construed (S. C.) 
Industrial travel and pedestrian policy 
Body found on road 
Burden of proof (Ala.) 
Misrepresentations in application 
Diabetes 
Intent to deceive (Mass.) 
Equitable fraud 
Instructions to jury (N. J.) 
Prior consultation 
Mild appendicitis (Wash.) 





207 


189 


236 


240 


240 


PAGE 271 



















































































































































































































































































































































CCD TUOODULTE DEA EE UUUDOLU AT ELEAE PCE 


Life, Health and Accident Cases—continued 
National Service Life Insurance 
Change of beneficiary 
Sufficiency of evidence 
(La.) 
(Miss. ) 
(Tex.) 
In loco parentis 
General guardian (Wis.) 
Proceeds of policy 
Criminal abortion, death following 
Beneficiary’s rights (La.) 


Rival claims to proceeds 
Beneficiary v. assignee (Pa.) 
Change of beneficiary 

Received after death (Ohio) 
Wife v. paramour (Ga.) 

Sound health clause 

Change in health 
Materiality (Mass.) 
Condition precedent (Wash.) 

Suicide exclusion 

Poison 
Accidental v. self admiinstered (Neb.) 

Total disability 

Bell's palsy 
Dentist (Ark.) 

War risk insurance 

Seaman disappears from ship 
‘“‘Warlike operations’ (N. Y.) 


Lowe, Sam F., Jr. 
“The Extent of a Life Agent’s Authority”’ 


Negligence Cases (Other than Automobile) 
Ambulance company’s liability 


Fall from stretcher 
Accelerating death (La.) 
Attractive nuisance 
Open pit of water 
Child drowned (Tex.) 
Business invitee injured 
Open ship hatch, fall 
Contributory negligence (Md.) 
Canning company’s liability 
Machine failing to seal cans 
Tomatoes damaged (Ind.) 
Charitable hospital's liability 
Baby burned (Conn.) 
Insurance coverage, effect of (Conn.) 
Contractor's liability 
Installation of gas heating system 
Explosion (Miss.) 
Installation of heating unit 
House damaged dy fire (La.) 
Customer injured 
Cellar stairway, fall 
Searching for rest room (Pa.) 
Marble stairway, fall (Tex.) 
Muddy substance on floor 
Storekeeper’s notice (Mo.) 
Water puddle on floor 
Notice (Mass.) 
Stairway, fall 
Stepping backward (N. Y.) 


DU 


PAGE. 272 


VUVUULATUUAUUAUEU EUAN EAU NUE AU AAAA ANE 


Negligence Cases (Other than Automobile) 
—continued 
Damages 
Inadequacy 
Death of wife, permanent injury 
(Miss.) 
Punitive 
Inadvertent act (Miss.) 
Dentist’s liability 
Fitting of new dentures 
Cancer of tongue (D. C.) 
Electric company’s liability 
Lightning striking power line 
Telephone wire charged (Minn.) 
Elevated railway’s liability 
Escalator, fall 
Smooth, slippery condition (Mass.) 
Elevators 
Premature starting 
Child injured (Utah) 


Federal Tort Claims Act 
‘Acting in line of duty”’ 
Pedestrian knocked down by sailor 
(La.) 
Hotel's liability 
Pedestrian struck by falling chair 
Res ipsa loquitur (Cal.) 
Plate glass entrance door breaking 
Invitee injured (N. Y.) 
Landlord's liability 
Sink leg falling on tenant 
Duty to repair (Mass.) 
Lessee’s liability 
Icy sidewalk 
Pedestrian injured (Tenn.) 
Pedestrian injured 
Chair falling from hotel window 
Res ipsa loquitur (Cal.) 
Icy sidewalk in front of theatre 
Lessee’s liability (Tenn.) 
Railroad's liability 
Alighting passenger injured 
Duty to assist (Ky.) 
Child lying on footpath (Ga.) 
Pedestrian sitting on tracks 
Last clear chance (N. C.) 
Street railway’s liability 
Pedestrian on tracks 
Emergency stop (Ala.) 
Subcontractor’s liability 
Rivet igniting tarpaulin 
Wrapping paper damaged (Pa.) 
Theatre patron injured 
Exit door, fall through (Ky.) 
Wrestling match spectators injured 
Platform, collapse of 
Scope of invitation (Utah) 


Warder, Smith 
“Are Sub-bailment Repairs A Conversion? 


‘“‘What the Courts Are Doing’’ 
New York Further Considers Contract 
Ballee’s Liability 2 


UUUEUEEUUET ELENA EA EAE EAE 


ILJ—MARCH, 1948 





INSURANCE 
LAW REPORTS 


SELECTIVE * DEPENDABLE * PROMPT * CONVENIENT 


¢ Fire and Casualty « Automobile 
¢ Life, Health and Accident 
¢ Negligence (Other than Automobile) 


» There are individual units of the CCH INSURANCE 
LAW REPORTS for the insurance spheres of widest 


interest. 


Each selective unit covers the new decisions from 


all higher jurisdictions in its own particular province. 


For selective reporting of new insurance cases, 
to get the latest decision first, depend upon this dif- 


ferent, faster, insurance law reporter. 


257 
Write for Details of Reporting in Your Field 
sion? 207 


ee COMMERCE) CLEARING) House; Ino, 
7 PUBLISHERS OF TOPICAL LAW REPORTS 


New YORK 1 CHICAGO 1 WASHINGTON 4 
Empire STATE BLOG. 214 N. MICHIGAN AVE. MUNSEY BLDG. 


SELECTIVE *" DEPENDABLE * PROMPT * CONVENIENT 











